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In the Court of Appeals of the District of Columbia 


No. 2430. 

Sylvan us A. Nicolopole, Appellant, 

vs. 

Thomas B. Love. 


a Supreme Court of the District of Columbia. 

No. 54455. At Law. 

Thomas B. Love, Plaintiff, 
vs. 

Sylvanus A. Nicolopole, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Certificate of Municipal Court on Appeal. 

Filed March 9, 1912. 

In the Municipal Court of the District of Columbia. 

No. 53969. 54455. 

Thomas B. Love, Plaintiff, 
vs. 

Sylvanus A. Nicolopole, Defendant. 

Date. Proceedings. 

Feb. 12, 1912. Complaint of Plaintiff with non-resident bond, filed. 
Feb. 12, 1912. Summons & copy issued returnable Feb. 23, 1912. 
Feb. 21, 1912. Subpoenas issued for Elmer S. Leman and Basil 

Basiliko as witness for plaintiff—returned sum¬ 
moned Feb. 21, 1912. 
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Feb. 23, 1912. Judgment after trial for Plaintiff for possession of 

“within described premises” 

(Apl >eal noted in open court.) 

Feb. 26, 1912. Notice to Attorney for plaintiff that defendant will 

perfect appeal already noted Feb. 29, 1912 of¬ 
fering for approval The Illinois Surety Co., a cor¬ 
poration as surety. 

Feb. 29, 1912. Notice and undertaking on appeal hied with The 

Illinois Surety Co., a corporation, Fred B. Rhodes, 
General Agent for D. C., as surety. 

Mar. 4. 1912. Supplementary notice to that of Feb. 29, 1912, hied. 
Mar. 4, 1912. Undertaking on appeal approved. 

Mar. 5, 1912. Appeal record on certified copy and papers hied with 

Clerk of Supreme Court D. C. 

2 This is to certify that the foregoing is a true copy of the 
Docket Entries and of all the proceedings had before the said 

Court in the above cause, and that the annexed documents are all 
the original papers hied in said cause. 

Witness the Honorable Judges of said Court this 5th day of March 
A. I). 1912. 

Costs paid by plaintiff, $4.80. 

Costs paid bv Defendant, $1.00. 

F. G. AUK AM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 

Summons on Appeal from Municipal Court. 

Issued Match 9, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54455. 

Thomas B. Love, Plaintiff, Appellee, 

vs. 

Sylvanus A. Nicolopole, Defendant, Appellant. 

The President of the United States to the Appellee, Greeting: 

The Appellant having docketed an appeal in the Supreme Court 
of the District of Columbia, from the judgment of the Municipal 
Court of the District of Columbia, therefore, you are hereby sum¬ 
moned to appear in said Supreme Court, on or before the 

3 tenth day, exclusive of Sundays and legal holidays, after the 
service of this Writ on you, and show cause why the said 

appellant should not have judgment against you therein. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court, the 9" day of March, A. D. 1912. 

[seal.] J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 


C. C. CALHOUN, A ttorney. 
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Served copy of this summons on the 
11" day of Mch. 1912. 


Appellee within named, the 


AULICK PALMER, 

Marshal. 


S. 


Affidavit under Rule 19. 

(Filed March 14, 1912.) 

****** * 

District of Columbia, To-wit: 

Thomas B. Love, being duly sworn according to law, deposes and 
says that he is the plaintiff in the above entitled cause; that he is en¬ 
titled to the possession of the premises known as the first floor store 
at 1427 Pennsylvania Avenue, N. W., Washington, D. C., located in 
the District of Columbia, and that the same is unlawfully detained 
from him and held without right by the defendant; that 

4 plaintiff leased the said premises to the said defendant for 
the term of three years, from the 1st day of October, A. D. 

1910, under a written agreement of lease bearing the said date; that 
the said agreement, and the tenancy thereby created, were ex¬ 
pressly made subject to be terminated and determined upon certain 
conditions in the said agreement of lease fully set forth, and particu¬ 
larly upon the condition that in the event the plaintiff should sell 
or convey the property thereby leased to a grantee who should not 
be willing to allow the defendant to retain the premises so demised 
to the full end of the term created by the said lease, or should tear 
down to rebuild the building in which the leased premises are, dur¬ 
ing the term of the said lease, the plaintiff should give to the de¬ 
fendant sixty days’ written notice to vacate, which notice should be 
served by leaving a copy of the same upon the demised premises, and 
at the expiration of the said sixty days the said lease should be at an 
end as fully as if made in express terms to expire at that time, and 
the plaintiff, his heirs and assigns, should be entitled to the posses¬ 
sion of the said demised premises without any other or further de¬ 
mand or notice, and the defendant would promptly vaxate and 
surrender the same; and the aforesaid agreement of lease is in the 
words and figures following, to wit: 

This Agreement, made this 1st day of October, A. D. 1910, by and 
between Thomas B. Love, of Fairfax, of the County of Fairfax, in 
the State of Virginia, party of the first part, and Sylvanus A. 
Nicolopole, of Washington, D. C., party of the second part, 

Witnesseth: That, in consideration of the covenants and 

5 undertakings hereinafter contained and their due perform¬ 
ance, and of the sum of Ten ($10.00) Dollars by the party of 

the second part in hand paid to the party of the first part, the re¬ 
ceipt of which is hereby acknowledged, the said party of the first 
part has let and leased, and does hereby let and lease unto the said 
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party of the second part, the premises, situate in the City of Wash¬ 
ington. in the District of Columbia, and known as the first floor store 
at 1427 Penna. Avenue, Northwest, Washington, D. C., for the term 
of Three years commencing on the 1st day of October, 1910, to be 
fully completed and ended on the 30th day of September, 1913, at 
and for the rental of Thirty-six hundred dollars, payable in 36 equal 
monthly instalments of One hundred dollars, in advance, on the 
first day of each and every month throughout the said term, the 
first of the said monthly instalments to be paid on the first day of 


October, 1910. 

And, upon the like considerations, the said party of the second 
part, for his heirs, executors and administrators, does hereby cove¬ 
nant to and with the said party of the first part to pay, throughout 
the said term, unto the said party of tbe first part, his heirs, executors 
and administrators, the rent above reserved, in the manner and at 
the times* hereinbefore mentioned, without any deduction whatso¬ 
ever and without any obligation on the part of the party of the 
first part to make any demand for the same; that the said demised 
premises shall not be used for any unlawful purpose, or for any 
other purpose than the conduct of the business of the party of the 
second part as a tobacco, fruit, candy and news store; that 
6 without the written consent of the party of the first part, the 
premises shall not be sublet or assigned or possession thereof 
transferred, voluntarily, by operation of law or otherwise; that no 
sign or signs of any kind or character shall or will be placed, by 
the party of the second part, in or upon the doors, windows, exterior 
or interior walls, or any other part of the said premises or building; 
nor shall any structure or other change in or of the said premises 
be made without the like written consent; and further that the 
said party of the second part will pay the water rent, gas and electric 


light bills promptly as the same become due and payable, and at 
the end of the said term will surrender and deliver up possession of 
the demised premises in the like good order and condition in which 
they now are, ordinary wear and tear and casualties by fire and the 
elements only excepted, to the said party of the first part, his heirs, 
executors, administrators or assigns, who shall and may thereupon 
re-enter; and in the event that the party of the second part shall 
elect and be suffered to remain in possession of the said premises 
after the expiration of the term hereby created, said party of the 
second part shall by virtue of this agreement become a tenant by 
the month at the rental per month of the monthly instalments of 
rent above provided, to be paid as aforesaid, which said monthly 
tenancy shall be subject to all the conditions and covenants in this 
lease contained, as though the same had originally been a monthly 
tenancy and shall give to the said party of the first part at least thirty 
days’ notice of any intention to remove from said premises; and the 
said tenant shall not be entitled to any notice to quit in the event 
the said rent is not paid, in advance, without demand, the 
7 usual thirty days’ notice being hereby expressly waived; that 
the party of the second part will keep the said premises and 
all parts thereof, and all fixtures and appliances thereto appertaining, 
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in good order, condition and repair, and will make all alterations, 
repairs and improvements thereto at his own expense, and will at all 
times keep and save harmless and indemnify the party of the first 
part against all loss, damage and expense to which the said party 
of the first part may be in any manner subjected, or may incur, 
by reason of the fault or neglect of the party of the second part, 
his servants or agents; that no improvements or repairs made upon 
the demised premises, nor any fixtures placed therein or thereupon, 
shall be removed unless permitted or required, in writing, by the 
party of the first part, his heirs, executors, administrators or assigns; 
and the party of the second part, his heirs, executors or administra¬ 
tors, shall and will promptly, carefully and completely comply with 
any such requirement or requirements whenever made, and, in the 
event, of total or partial destruction of the demised premises occa¬ 
sioned otherwise than by commission or omission of the party of the 
second part, his servants or agents, and rendering the same wholly 
untenable, the term hereby created and all subsequently accruing 
rights and liabilities hereunder shall forthwith cease and determine; 
or the party of the first part shall elect whether the premises shall 
he restored and shall make as a proportionate allowance or refund 
on account of the rent reserved for the time which the premises shall 
continue to be untenable. 

The parties hereto expressly agree that in the event the 

8 party of the first part shall sell or convey the property 
hereby leased to a grantee who shall not be willing to allow 

the said party of the second part to retain the premises hereby de¬ 
mised to the full end of the term hereby created, or shall tear down 
to rebuild the building in which the said premises hereby leased 
are, during the term of this lease, that he, the said party of the 
first part, shall give the party of the second part sixty days’ written 
notice to vacate, which notice shall be served by leaving a copy of 
the same upon the said demised premises, and at the expiration of 
the said sixty days this lease shall be at an end as fullv as if made in 
express terms to expire at that time; and the said party of the first 
part, his heirs and assigns, shall be entitled to the possession of said 
demised premises without any other or further demand or notice; 
and the party of the second part will promptly vacate and surrender 
the same; and the party of the second part shall pay the rent appor¬ 
tioned to the time of such surrender of the said premises. 

And if, during the continuance of the term hereby created, or 
after the commencement of said monthly tenancy if any shall erise 
as aforesaid, the said party of the second part shall fail to pay any 
one of the said monthly instalments of rent, or the monthly rent, 
reserved as aforesaid, when and as the same shall respectively be¬ 
come due and payable, and though no demand may have been made 
therefor, or if in any other manner or respect the said party of the 
second part shall fail to keep, or shall violate, any one of the cove¬ 
nants or agreements in this instrument contained, then it shall 
be lawful for the said party of the first part, his heirs, execu- 

9 tors, administrators or assigns, at his or their election and 
option, to re-enter and recover possession of said premises, 
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^ e t ^ ab l>e entitled to proceed for the recovery of pos¬ 
session under the provisions of Sections 20, 21 and 22 of the Code 
of Laws for the District of Columbia, or any other provision of 
law regulating proceedings between landlords and tenants which 
shall at the time he in force in the District of Columbia for the 
summary recovery of the possession of real estate, with like effect 
as if, in terms expressly made applicable to such cases, the said 
party of the second part hereby expressly waiving for his heirs, 
executors and administrators, all right to a thirty days’ or other no¬ 
tice to quit should the said election be made either to re-enter and 
retake possession or to proceed for the recovery of possession as 
aforesaid, and compromise or settlement of any difference or dif¬ 
ferences between the parties or of any proceeding or proceedings 
instituted to recover possession as aforesaid or for any other pur¬ 
pose. whether before or after judgment, whereby the party of the 
second part is permitted to retain possession of the premises, shall 
not constitute a waiver of this instrument, or of any covenant or 
provision herein contained, or of any other or subsequent breach 
whatever; and it is further covenanted and agreed that the cove¬ 
nants and agreements in this instrument contained, to be performed 
by the respective parties, are binding on them and their heirs, 
executors, administrators and assigns, respectively. 

In witness whereof, the parties of the first and second parts have 
hereunto set their hands and affixed their seals the day and year 
first hereinbefore written. 

10 (Signed) THOMAS B. LOVE. [seal.] 

(Signed) SYLVANUS NICOLOPOLE. [seal.] 


Witness as to both 
R. E. LEE,. Jr. 


Washington, I). C., October 1st, 1910. 

It is further mutually understood and agreed by and between the 
parties to the within lease, to which this is attached and made a 
part, that the said party of the first part, or those named by him, 
shall have ingress and egress to the upper portion of the premises 
occupied by the said party of the second part. 

Witness our hands and seals this first day of October, 1910, to 
this and duplicate of like tenor and date. 

(Signed) THOMAS B. LO\ E. [seal.] 

(Signed) SYLVANUS NICOLOPOLE. [seal.] 

Witness as to both 
R. E. LEE, Jr. 

And the plaintiff further on oath says that thereafter, to wit, the 
29th day of June, A. D. 1911, complainant entered into another 
agreement of lease, with the Childs Company, a corporation of the 
State of New York, whereby he undertook to lease to the said Childs 
Company lot numbered 5 in square numbered 225, in the City 
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of Washington, District of Columbia, improved by premises num¬ 
ber- 1423, 1425 and 1427 Pennsylvania Avenue, N. W., for the full 
term of 21 years, commencing on the first day of March, 

11 A. D., 1912, unless sooner terminated under the provisions 
of the said lease, and subject to the obtaining of possession 

of the said premises by the plaintiff on or before the first day of 
March, A. D. 1912, the commencement of which said term the 
plaintiff has been compelled to defer, because of the appeal now 
pending in this case, by supplemental agreement with the said 
Childs Company, entered into heretofore, to wit, the 28th day of 
February, A. D., 1912, and which said original agreement of lease 
with the said Childs Company is in the words and figures follow¬ 
ing, to wit: 

This agreement made this 29th day of June, A. D., 1911, by 
and between Thomas B. Love, of Fairfax, in the County of Fair¬ 
fax, in the State of Virginia, party of the first part, and Childs 
Company, a body corporate, of the State of New York, party of 
the second part, witnesseth: 

Whereas said party of the second part is desirous of leasing from 
said party of the first part the land and premises situate in the 
City of Washington, District of Columbia, and known and de¬ 
scribed as and being Lot numbered five (5) in Square numbered 
two hundred and twenty-five (225) improved by premises num¬ 
bered 1423, 1425 and 1427, Pennsylvania Avenue, Northwest; 

And whereas a portion of the said premises, namely, 1423 and 
1425, Pennsylvania Avenue, Northwest, is under lease to Charles 
B. Williams and William S'. Brown, for the period of three years 
from the 24th day of November, A. D., 1909, subject to a proviso 
or condition that should the lessor sell or convey the said property 
to a grantee who shall not be willing to allow the said lessees to re¬ 
tain the premises to the full end of the term of the said lease, 

12 or should the lessor, during the term of the said lease, 
tear down or rebuild the building in which the leased prem¬ 
ises, are, the lessor should give the lessee six months’ written notice 
io vacate, which notice shall be served by leaving a copy of same 
upon the demised premises, and at the expiration of the said six 
months the said lease shall be at an end as fully as if made in ex¬ 
press terms to expire at that time, and the lessor, his heirs and as¬ 
signs, shall be entitled to the possession of the demised premises 
without any other or further notice or demand; 

And whereas another portion of the said premises, namely, the 
first floor store at 1427 Pennsylvania —, Northwest, is under lease to 
Sylvanus A. Nicolopole, for the term of three years from the first 
day of October, A. D., 1910, upon like proviso or condition as the 
aforesaid lease to Charles B. Williams and William S. Brown, upon 
giving sixty days’, instead of six months’, written notice; 

And whereas the party of the first part is willing to lease said 
premises to the party of the second part, upon recovering posses¬ 
sion thereof; 

Now, therefore, this agreement witnesseth: that in considera¬ 
tion of the premises and the sum of ten dollars ($10.) in hand 
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paid by the party of the second part to the party of the first part, 
and of the several and mutual covenants and agreements in this 
instrument contained, and of their due performance, it is hereby 
severally and mutually covenanted and agreed as follows: 

I. The. party of the first part covenants and agrees to, and he 
does hereby, rent and lease unto the said party of the second part 
the above described land and premises, namely, Lot num- 

13 l>ered five (5), in Square numbered two hundred and 
twenty-five (*225), in the City of Washington, in the Dis¬ 
trict of Columbia, for the full term of twenty-one (21) years, com¬ 
mencing on the first day of March, A. I)., 1912, and to be fully 
ended and completed on the 28th day of February, A, I)., 1983, 
unless the said term shall be sooner terminated by the said party 
of the first part under the provisions of this agreement hereinafter 
set out subject to the obtaining of possession of the said premises 
by the party of the first part on or before the said first day of 
March, A. 1). 191*2, at and for the rental of One Hundred and 
Thirty-six Thousand Five Hundred dollars ($136,500) payable in 
equal monthly installments of five hundred forty one and sixty 
seven one-hundredth- dollars ($541.67) in advance, the first of the 
said installments being paid simultaneously with the execution and 
delivery of this agreement and a like installment of the said rental 
being payable on the first day of April, A. D. 1912, and on the first 
day of each and every calendar month thereafter ensuing through¬ 
out the said term, and any and every extendon and renewal thereof, 
provided, always, that should the said party of the first part obtain 
possession of the said premises prior to the said first day of March, 
A. D., 1912, the said term shall commence at such time prior 
thereto as the party of the first part shall specify by written notice 
served upon the party of the second part, at least sixty days prior 
to such time of commencement, and shall terminate twenty-one 
(21) years after such commencement; the second installments of 
the said rentals shall be payable on the same day of the ensuing 

calendar month as the dav upon which the said term shall 

14 commence, and the ensuing instalments of the said rental 
shall be payable on the same day of each and every calen¬ 
dar month ensuing throughout the said term and any and every 
extension and renewal thereof. 

TI. The party of the second part will take and hold, and for and 
during the above mentioned term (unless sooner terminated as 
aforesaid) and any and every extension and renewal thereof will 
continue to hold the above described land and premises, together 
with the improvements to be erected thereon, as hereinafter recited, 
as a tenant of the party of the first part, upon the rental above re¬ 
served. and will pay the said rental and each and every instalment 
thereof unto the party of the first part, or his agents thereunto duly 
authorized, without any deduction whatsoever, and without any de¬ 
mand being made for the same, as above provided. 

TIT. That, upon the commencement of the aforesaid term, the 
party of the second part will tear down the building upon the said 
premises and rebuild the same by erecting a building of one or more 
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stories at a cost of not less than twenty-five thousand dollars ($25,- 
000.) ; to l>e constructed and to look equally as well as the building 
at No. 36 West 34th Street, in the City of New York, without neces¬ 
sarily resembling the said building in general detail; and the said 
party of the second part will protect, save harmless, and keep in¬ 
demnified, any and all loss, cost, damage, and expense, mechanics’ 
liens, claims of material men, laborers, contractors, sub-contractors, 
and any and all other claimants, including counsel fees, in any man¬ 
ner connected with, concerned in or growing out of the erec- 

15 tion or construction of the building so to he erected as afore¬ 
said or the rebuilding thereof as hereinafter provided; and 

will upon demand of the party of the first part, at the time of the 
signing, sealing and delivering of this agreement, or at any time 
thereafter, furnish to the party of the first part good and sufficient 
bonds, in the penal sum of twenty-five thousand dollars ($25,000), 
with surety or sureties satisfactory to, and approved by, the party 
of the first part, conditioned for the due and faithful discharge and 
performance by the party of the second part of each and every of 
the covenants, agreements and undertaking upon its part to be per¬ 
formed, in this paragraph set out. 

IV. At the time of the commencement of the aforesaid term, the 
parties hereto of the first and second parts will enter into a further 
contract of lease with one another for the said term of tv enty-one 
(21) years, and any and every extension and renewal of said term, 
upon the terms hereinbefore in this agreement contained, and upon 
the following further terms and conditions: 

1. The said leased premises shall not be used for any unlawful 
purpose, nor any other purpose than the conduct of the business of 
the party of the second part as a dairy lunch or dining room on the 
ground floor, and as an office and loft building on the floors above 
the ground floor; that without the written consent of the party of 
the first part, the premises shall not, nor shall any part thereof, be 
sublet or assigned, or possession thereof be transferred, voluntarily 
or involuntarily, by operation of law or otherwise, except of the up¬ 
per floors thereof to sub-tenants, for legitimate loft and office 

16 purposes only; that no sign or signs of any kind or character 
shall or will be placed, in or upon the doors, windows, ex¬ 
terior or interior walls, or any other part of the said premises, or of 
the building to be erected thereupon, except such as shall be rea¬ 
sonable necessary for the purposes of the business conducted on the 
said premises, without the written consent and approval of the 
party of the first part first had and obtained, nor shall any sign 
whatever be placed upon or at the roof or top of the said building, 
except the usual electric sign of Childs Company. 

2. It is expressly understood and agreed that the party of the 
second part may, from time to time, make alterations and improve¬ 
ments in the said premises, provided, however, that no structural 
change or alteration shall be made in said building, so to be erected, 
without the written permission of the party of the first part; and the 
said party of the second part shall also have the right to make neces¬ 
sary openings in the walls of the said premises and to connect the 

2—2430a 
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same with the adjoining premises, for the business purposes above 
provided, exclusively, and the said party of the second part, shall 
at its own expense, upon the termination of this lease, restore the 
parts of the wall, which shall be removed, to substantially the con¬ 
dition in which they were before the openings were made. 

3. The party of the second part will insure and keep insured the 
said premises, throughout the said term, and any and every exten¬ 
sion and renewal thereof in the name and for the benefit of the 
party of the first part, in fire insurance companies in good stand¬ 
ing, approved by the party of the first part, against partial or total 

destruction by fire, in the sum of not less than eighty per 

17 cent of the cost of the erection of the said building, and will 

promptly deliver such policy or policies to the party of the 

first part, upon execution thereof, and will promptly pay, on or be¬ 
fore the day on which they shall become respectively due and pay¬ 
able, the amount of any and every such premium, and will also 
pay, on or before the day upon which they shall respectively be¬ 
come due and payable, the water rent, gas and electric light bills, 
taxes, penalties and special assessments, including all public and 
other dues and charges binding said premises, except and save only 
the ground rent thereupon, and will not permit the same or any part 
thereof to become or to be in arrears or unpaid, and will transmit 
to the party of the first part the receipts of the District of Columbia, 
and all other necessary or appropriate receipts therefor promptly, 
and without demand, whenever and as any of the said taxes, assess¬ 
ments, penalties, dues, charges or premiums may or shall become 
payable, and should any bills, taxes, j>enalties, dues assessments, 
charges premiums, etc., or any portion thereof, during the said 
term, become or be in arrears or unpaid, then the same may be paid 
by the party of the first part, and the amount or amounts so paid 
may, at the election of the party of the first part, be taken, held, 
construed, and considered as rent for said premises overdue and un¬ 
paid, under the provisions of this agreement. 

4. Upon presentation by the party of the second part to the 
party of the first part of the receipted tax bill for the said premises 
for the year ending June 30, 1912, the same shall be apportioned 

and the party of the first part will reimburse the said party 

18 of the second part such portion thereof as shall have accrued 

prior to the possession of thfe party of the second part; and 

at the end of the term hereby created, or of any extension or renewal 
thereof, the party of the second part shall and will pay unto the 
party of the first part so m;uch of the taxes, assessments, penalties, 
dues, charges, etc., for the then current fiscal year as shall have then 
accrued though they be not due and payable. 

5. In case the building so to be erected on said premises shall be 
partially damaged by fire, the same shall be repaired as speedily as 
possible by the party of the second part, and should the building be 
totally destroyed by fire, or otherwise, the party of the second part 
shall, with reasonable diligence, cause to be prepared and submitted 
to the party of the first part plans and specifications for a proposed 
new building, which shall be substantially the same as the building 
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upon said premises at the time of its destruction, excepting as may 
otherwise be consented to in writing by the party of the first part, 
and the party of the second part shall proceed with due diligence to 
erect upon said premises a building in accordance with said plans 
and specifications; and the cost of said building, or of the repair 
thereof, as aforesaid, shall be borne by the party of the first part to 
the extent of the insurance money collected bv him, less any indebt¬ 
edness that may then be owing by the party of the second part to 
the party of the first part, with interest thereupon, and the party of 
the second part may expend such additional sum or sums as it may 
see fit in such reconstruction, provided the party of the sec- 

19 ond part shall, within ninety (90) days after any such dam¬ 
age or destruction give written notice to the party of the 

first part of its intention to repair or rebuild, as aforesaid, and 
thereafter proceed diligently therewith. 

6. Upon the expiration of this lease, by lapse of time or otherwise 
howsoever, the party of the second part will promptly surrender 
find deliver up to the party of the first part possession of the leased 
premises and improvements which shall l)e erected or placed there¬ 
upon in the like order or condition in which said premises or im¬ 
provements are at the time wh.en the said building shall be com¬ 
pleted, ordinary wear and tear and casualties by fire and the ele¬ 
ments only excepted, and in the event that the said party of the 
second part// shall elect and be suffered to remain in possession after 
the expiration of the term hereby created, without any extension or 
renewal of the term hereby created, said party of the second part 
shall by virtue of this agreement become a tenant by the month at 
the rental per month of the monthly installments of rent provided 
to be paid, as aforesaid, when said monthly tenancy shall be sub¬ 
ject to all the conditions and covenants of this instrument con¬ 
tained, as though the same had been originally a monthly tenancy, . 
and in any such event, the party of the second part, shall give to 
the said party of the first part at least thirty days’ written notice of 
any intention to remove from said premises, and the said tenant 
shall not be entitled to any notice to quit in the event the said rent 
is not paid in advance, without demand, the usual thirty days’ 
notice being hereby expressly waived. 

20 7. The party of the second part will at all times through¬ 
out the said term and any and every extension and renewal 

thereof, keep the said premises and all parts thereof, and all fixtures 
and appliances thereto appertaining, in good order, condition and 
repair, and will make all alterations, repairs, and improvements 
thereto at its own expense; but no improvement or repair which shall 
at any time be placed thereon or thereupon, except trade fixtures, 
shall be at any time removed, unless permitted or required, in writ¬ 
ing, by the party of the first part, and the party of the second part 
shall and will promptly, carefully and completely comply with any 
and every such requirement or requirements whenever made; it 
being expressly understood and agreed that any extension or re¬ 
newal of the term hereby created shall not deprive the party of the 
second part of the right hereby granted to remove such trade fix- 
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tures at the termination of such extension or renewal, upon mak¬ 
ing good any and all loss, cost, damage and expense to which said 
party of the first part shall or may be thereby subjected, or which 
he may thereby sustain or incur. 

8. If, during the continuance of the term hereby created, or any 
extension or renewal thereof, or after the commencement of said 
monthly tenancy, if any such shall arise as aforesaid, the party of 
the second part shall fail to pay any one of the said monthly install¬ 
ments of rent, or the monthly rent, reserved as aforesaid, when and 
as the same shall become respectively due and payable, and though 
no demand may have been made therefor, or if in any other man¬ 
ner or respect the said party of the second part shall fail to 

21 keep, or shall violate, any one of the covenants or agreements 
in this instrument contained, then it shall be lawful for the 

said party of the first part, at his election and option, to re-enter and 
recover possession thereof under the provisions of Sections 20, 21 
and 22 of the Code of Laws for the District of Columbia, or any 
other provision of law regulating proceedings between landlords 
and tenants which shall at the time be in force in the District of 
Columbia, for the summary recovery of the possession of real estate, 
the said party of the second part hereby expressly waiving all rights 
to a thirty days’ or other notice to quit, should the said election be 
made to re-enter and re-take possession or to proceed for the re¬ 
covery of possession as aforesaid; and no compromise or settlement 
of any difference or differences between the parties or of any pro¬ 
ceeding instituted to recover possession as aforesaid, or for any other 
purpose, whether before or after judgment, whereby the party of 
the second part is permitted to retain possession of the premises 
and no waiver of any breach of any covenant in this agreement con¬ 
tained, shall constitute a waiver of this instrument, or of any cove¬ 
nant or provision herein contained, or of any other or subsequent 
breach thereof. 

9. The said lease so to be executed, as aforesaid shall also contain, 
as terms and conditions thereof, a clause in words and figures iden¬ 
tical with subdivision numbered “VI” of this agreement. 

V. Should the said party of the second part fail, refuse or neglect, 

for anv reason, or without reason, at anv time of the corn- 

22 mencement of the term of the aforesaid lease of the above 
described premises, to obtain or execute the agreement of 

lease provided for in and by subdivision numbered ‘TV” of this 
agreement, then and in that event, this agreement shall be taken, 
held, construed and considered to all intents and purposes as the 
agreement of lease under which the party of the second part so holds, 
and all of the terms of this agreement, as well those contained in 
the said subdivision “IV” as all others in this instrument set out and 
shall be considered applicable and binding upon the parties hereto. 

VI. The party of the second part will at all times keep and save 
harmless and indemnified the party of the first part against any and 
all loss, costs, damage and expense including counsel fees, to which 
the said party of the first part may be in any way subjected, or which 
he may incur, by reason of any act, default or neglect of said party 
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of the second part, its servants or agents, in any manner connected 
with, concerned in or growing out of this agreement, the rights and 
privileges hereby conferred upon the party of the second part, or 
the breach or violation thereof or of any of them bv the said party 
of the second part, including also the placing in, upon or about tbs 
said premises or the removal therefrom of any fixtures whatsoever, 
trade or otherwise. 

VII. The party of the second part has constituted and appointed, 
and does hereby constitute and appoint Samuel S. Childs its attorney 
in fact to appear before any officer authorized to certify to the ac¬ 
knowledgement of deeds to be recorded in this District of Columbia, 

and then and there to acknowledge this instrument, as the 

23 act and deed of the said Childs Company party of the second 
part. 

VIII. The covenants and agreements in this instrument contained, 
to be performed by the respective parties, are and shall be binding 
upon, and shall enure to the benefit of them their heirs, adminis¬ 
trators, executors, successors and assigns respectively. 

In witness whereof, Thomas B. Love, party of the first part, has 
hereunto set his hand and seal, and the Childs Company, party of 
the second part, has caused its name to be signed and its corporate 
seal affixed hereto, by its officers thereunto duly authorized the day 
and year first hereinbefore written. 

(Signed) THOMAS B. LOVE. [seal.1 

(Signed) CHILDS COMPANY, 

By SAMUEL S. CHILDS, [seal.] 

Pres't. 

ROBERT NEELY, 

As to Thomas B. Love and Samuel S. Childs. 

[CORPORATE SEAL.] ’ ... . . . . 

24 The plaintiff further on oath says that, upon the making 
of the aforesaid agreement to lease with the said Childs Com¬ 
pany he desired and he still desires to tear down to rebuild in which 
the said premises thereby leased are located, for the purpose of 
carrying out his said agreement to lease with the said Childs Com¬ 
pany, and that he did, thereafter, to wit, the 15th day of November, 
A. I). 1911, give to the defendant written notice to vacate, in ac¬ 
cordance with the terms of the aforesaid lease to the defendant, which 
said written notice was in the words and figures following, to wit: 

Thomas B. Love, Wyatt Building, Telephone, Main 1338. 

Washington, D. C., November 14 th, 1911. 

To Sylvanus A. Nicolopole, 1427 Pennsylvania Avenue, N. W., 

Washington, D. C. 

Dear Sir: ‘As I am desirous to have possession of the house and 
premises known as No. 1427 Pennsylvania Ave., N. W., in the City 
of Washington, District of Columbia, being part of lot numbered 5 
in square numbered 225, to tear down to rebuild the building in 
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which the said premises are, which said premises von now hold of 
me as tenant under an agreement of lease bearing date the first day 
of October. A. D. 1910, I hereby give you notice, in accordance with 
the terms and provisions of the aforesaid agreement of lease, to re¬ 
move from and quit said premises at the expiration of the month of 
vour tenancv in which the sixtieth day after the sendee of this notice 
shall fall. 

Yours verv trulv, 

(Signed) ‘ " THOMAS B. LOVE. 

And the plaintiff further on oath says that the notice to quit above 
mentioned and recited was served by leaving a copy of the same upon 
the said demised premises, heretofore, to wit, the 15th day of No¬ 
vember, A. D. 1911. 

And the plaintiff further on oath says that by reason of 

25 the premises defendant’s tenacy and estate in said demised 
premises have been determined and have expired, and that 

the plaintiff is therefore entitled to a judgment for possession, af¬ 
firming the judgment of the Municipal Court, which has already 
t>een rendered in his favor, or of the dismissal of the appeal in this 
case. 

THOMAS B. LOVE. 

Subscribed and sworn to before me this 14th day of March, A. D. 
1912. 

[seal. ] IRWIN II. LINTON, 

Notary Public, D. C. 

Service accepted this 14th day of March, A. D. 1912. 

C. C. CALHOUN, 
Attorney for Defendant. 

Leave to file this without prejudice to motion to dismiss. 

JOB BARNARD, Justice. 

Affidavit of Defense Under Rule 19. 

Filed March 25, 1912. 

******* 

District of Columbia, ss: 

Sylvanus A. Nicolopole, being first duly sworn according to law, 
on his oath declares and says: 

That he is the defendant in the above entitled cause, and is in 
possession of premises known as the first floor store at 1427 Penn¬ 
sylvania Avenue, Northwest, Washington, D. C., and that he has a 
full and complete defense to plaintiff's claim for possession of said 
premises, as set forth in plaintiff’s affidavit filed in this cause 

26 on the 14th day of March, A. D. 1912, which said defense 
is as follows: 
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(1) Defendant is advised and believes that the affidavit filed by 
plaintiff in this cause on the 14th day of March A. D., 1912, does not 
state sufficient facts to entitle plaintiff in law to possession of said 
premises, and that plaintiff’s statement in said affidavit that he is 
entitled to possession of said premises, and that the same are unlaw¬ 
fully detained from him without right by the defendant, and that 
defendant’s tenancy and estate in said premises have been deter¬ 
mined and expired, are mere conclusions of law not justified by or 
deducible from, any facts stated by plaintiff in his said affidavit, and 
defendant expressly denies that plaintiff is entitled to possession of 
said premises and that the same are unlawfully detained from him 
and held without right by the defendant, and that the defendant's 
tenancy and estate in said premises have been determined and ex¬ 
pired. 

(2) Defendant further says that plaintiff is not entitled to pos¬ 
session of said premises because he says that plaintiff leased the said 
premises to defendant for a period of three years commencing for 
the same on the first day of October, A. D. 1910, and, ending on the 
30th day of September A. 1). 1913, by a written lease signed by 
plaintiff and defendant and in the words and figures fully set forth 
in plaintiff’s said affidavit, beginning for the same at line 11 on page 
2 of plaintiff’s said affidavit, and ending at line 26 on page 7 
of plaintiff’s said affidavit, which said lease as set forth in plaintiff 

said affidavit is hereby made a part of this affidavit, as if in- 

27 corporated herein; that defendant lawfully entered into pos¬ 
session of said premises under said lease, and expended large 

sums of money in establishing his business at said premises, and 
paid the monthly intalments of rent provided in said lease as the 
same respectively fell due, until the first day of February A. D. 
1912, when defendant tendered said rent to plaintiff and plaintiff 
declined to receive the same, stating that defendant’s estate in said 
premises had determined; and defendant has always been ready and 
willing, and is now ready and willing to pay said rent, and has 
tendered and now tenders to plaintiff all rent due on said premises 
according to the terms of said lease, and defendant says that he has 
in all respects complied with the covenants, terms, conditions and 
agreements in said lease provided to be performed by defendant, and 
defendant has not violated any of the conditions, covenants or 
agreements in said lease contained, and defendant denies that any 
of the conditions, limitations or circumstances stated and set forth in 
said lease by which defendant’s term under said lease might be 
terminated before the said 30th day of September, A. D. 1913, have 
arisen or hap{>ened, and particularly does defendant deny that the 
said plaintiff intends to tear down ito rebuild the said premises be¬ 
fore the said 30th day of September, A. D., 1913, and defendant 
denies that plaintiff, upon the making of the agreement to lease 
with the Childs Company, as set forth in plaintiff’s said affidavit, 
desired and still desires to tear down to rebuild the building in which 
said premises are located, as stated by plaintiff in his said affidavit, 
in so far as said statement is intended to convey or imply the 

28 meaning that plaintiff intends to consummate his said desire 
by actually tearing down to rebuild the building in which 
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said premises are located, on or prior to the 30th day of September, 
A. D. 1913, and defendant expressly denies that his tenancy and es- 
state in said premises have been determined and have expired. 

(3) Defendant further says that he believes it to be true that 
plaintiff, on or about the 29th day of June, A. 1). 1911, entered into 
an agreement to lease the said premises to the Childs Company as 
set forth in plaintiffs affidavit, and on the 28th day of February, 
A. D. 1912, entered into a supplemental agreement with the Childs 
Company by which the time of the commencement of the lease to 
the Childs Company was deferred, and affiant believes it to be true 
that on or about the 15th day of November, A. D. 1911, plaintiff 
mailed defendant the notice set forth on page 20 of plaintiff’s affi¬ 
davit, but defendant denies that the following statement in said no¬ 
tice, towit: “As I am desirous to have possession of the house and 
premises known as No. 1427 Pennsylvania Ave., N. W., in the 
City of Washington, District of Columbia, being a part of lot num¬ 
bered 5 in square numbered 225, to tear down to rebuild the build¬ 
ing in which the said premises are,*’ was, or is, true in so far as it 
was intended t<> convey or imply the meaning that plaintiff intended 
to tear down to rebuild the said premises on or prior to the 
30th day of September, 1913, and defendant says that said notice 
was given to him for the sole purpose of obtaining possession of said 
premises for the purpose of leasing the same to the Childs Company, 

which said Childs Company, defendant states, is a corpora- 
29 tion engaged in a dairy lunch room business, with lunch 

rooms in various cities in the United States, and is not en¬ 
gaged in the construction or building business. 

(4) Defendant further says that assuming it to be true that 
plaintiff has leased said premises to the said Childs Company, and 
that it is the intention of the said Childs Company to tear down to 
rebuild the said premises as provided in the said agreement to 
lease the said premises to the said Childs Company, as set forth in 
plaintiff s said affidavit, defendant says that he is advised and be¬ 
lieves that this is not a condition or circumstance entitling plaintiff 
to terminate defendant’s estate in said premises before the said 30th 
day of September A. D. 1913. according to the terms of the lease 
hereinbefore referred to, under which defendant holds said prem¬ 
ises. and defendant expressly denies that this is a condition .or cir¬ 
cumstance entitled plaintiff to terminate defendant’s estate in said 
premises before the said 30th day of September A. D. 1913, accord¬ 
ing to the terms of the lease hereinbefore referred to, under which 
defendant holds said premises. And defendant denies that the fol¬ 
lowing statement on page 20 of plaintiff’s affidavit, to-wit: 

“The plaintiff further on oath says that upon the making of the 
aforesaid agreement to lease with the said Childs Company, he de¬ 
sired and lie still desires to tear down to rebuild the building in 
which the said premises thereby leased are located, for the purpose 
of carrying out his said agreement to lease with the said Childs 
Company” 

is true, and defendant says that plaintiff in effect so testified at 
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the trial of this cause in the Municipal Court of the District 

30 of Columbia, on the 23rd day of February A. D. 1912. 

(5) Defendant says that on or about the 30th day of 
September, 1910, he inquired of plaintiff the terms ut|on which said 
premises could be leased, and explained to plaintiff' the nature of 
the business which he desired to conduct in said premises, and 
stated that by reason of the fact that he expected to advertise ex¬ 
tensively add to open up a manufacturing plant on a small scale, 
and that it would cost a large sum of money for him to properly 
equip the premises for his business, he desired a lease for a term 
of not less than five years. Defendant says that plaintiff declined 
to lease said premises for a term of five years, but proposed and 
agreed to lease them to defendant for a period of three years for 
$3600.00 payable in thirty-six monthly installments of $100.00 in 
advance, which was accepted by defendant with the understanding 
that plaintiff would prepare a lease in accordance with these terms 
which had been agreed upon, and plaintiff requested defendant to 
call at a subsequent date for the purpose of signing the lease. 

Defendant says that then and there, and in consideration of the 
representations and promises made to him by plaintiff, and at his 
request, and with the understanding that plaintiff would prepare a 
lease according to the terms of said agreement, he made a payment 
of $100.00 in cash to plaintiff in payment of the first month’s rent 
on said premises, and received a receipt from plaintiff therefor, 
which is in words and figures as follows: 

Washington, D. 0., Sept. 30, 1910. 

Mr. Sylvanus A. Nicholopole to Thos. B. Love, Dr. 

To one month’s rent to Nov. 1st 1910, $100.00, for premises No. 

1427 Pa. Ave. N. W. 

31 Received payment, 

THOS. B. LOVE. 

• Lease to be signed. 

Defendant says that at the -appointed time, on the day following, 
to-wit, October 1, 1910, he called at the office of plaintiff for the pur¬ 
pose of signing said lease, which was prepared by plaintiff, and upon 
reading it over as best he could, it was made known to him for 
the first time that he might be required L before the expiration of 
the full term of the lease, to vacate said premises upon the condi¬ 
tions set forth in one paragraph of said lease, which is in words 
and figures as follows: 

“The parties hereto expressly agree that in the event the party 
of the first part shall sell or convey the property hereby leased to "a 
grantee who shall not be willing to allow said party of the second 
part to retain the premises here demised to the full end of the term 
hereby created, or shall tear down to rebuild the building in which 
the said premises hereby leased are, during the term of tl is lease, 
that he, the said party of the first part, shall give the party of the 
second part sixty days’ written notice to vacate, which notice shall 

3—2430a 
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be served by leaving a copy of the same upon the said demised 
premises, and at the expiration of the said sixty days this lease shall 
be at an’ end as fully as if made in express terms to expire at that 
time; and the said party of the first part, his heirs and assigns, shall 
be entitled to the possession of said demised premises without any 
other or further demand or notice; and the party of the second 
part will promptly vacate and surrender the same; and the party 
of the second part shall pay the rent apportioned to the time of such 
surrender of the said premises.” 

Defendant says that he is a native of the Kingdom of Greece and 
that he is not thoroughly familiar with the English language, and 
especially legal phrases, and did not fully understand the meaning 
of all the words used in said paragraph and the methods of 
3*2 expression contained therein. That after reading said para¬ 
graph he explained to plaintiff that by reason of the great 
expense, heretofore referred to, which he would be put to in connec¬ 
tion with advertising, opening up and running his business upon 
said premises, he could not afford to accept the lease if there were 
any possibility of his having to give up the premises before the ex¬ 
piration of the full term of tlie lease, and in case there was he would 
nave to decline to sign the lease. 1 hat thereupon, he asked plaintiif 
to explain to him the meaning and intention of the worus and pro¬ 
visions contained in said paragraph, which plaintiff undertook to do, 
and m said explanation stateu tnai there were only two conditions 
upon which he could be required thereunder to vacate said prem¬ 
ises, which were in case tnere was a change of title tu> some other 
owner who should be unwilling ior him to remain on the prem¬ 
ises, or in case the plaintiff himself should tear down to rebuild 
said building; that he had no idea of tearing down the building to 
rebuild within the period of said three years, and that in case he 
should tear down to rebuild, upon tlie completion of the building on 
premises, he would let defendant occupy such part thereof as might 
he required for his business for the remainder of the full term. He 
says that the plaintiff further assured him that said provision was a 
general one which had been in all leases for said property during the • 1 
past twenty years, and that there had been no change made in said 
property during that time, and that he had no idea of either selling 
the property or tearing down the buildings to rebuild within the 
three years covered by said lease. Defendant says that he was led 
to believe, and now believes, from the said statements made 
33 by plaintiff concerning the provisions contained in said lease, 
that they relate solely and entirely to the owner of the prem¬ 
ises and do not relate to, and were not intended to be for the ad¬ 
vantage of any subsequent tenant or tenants of the owner; and that 
the idea of his being called upon to vacate said premises to make 
room for another tenant, who might desire to tear down to rebuild 
the said premises, was entirely contrary to his, defendant’s under¬ 
standing of the intention or meaning of said provisions as explained 
to him by plaintiff at the time of signing said lease, and he says 
that plaintiff having put this construction upon said lease, defendant 
is advised and believes that plaintiff is bound by such construction 
. .. SYLVANUS A. NICOLOPE. * 
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Subscribed and sworn to before me this 25th day of March, A. D. 
1912. 

[seal.] IVAN W. PHILLIPS, 

Notary Public, t). C. 

Service of a copy of the above affidavit acknowledged this 25th 
day of March, A. D. 1912. 

W. C. SULLIVAN, 

By I. H. LINTON, 

Atfy for Plaintiff. 

Motion for Judgment. 

- —- - ■ * | 

Filed April 4, 1912. 


Now comes the plaintiff, and moves the court to enter 
34 judgment for the plaintiff, for want of a sufficient affidavit 
of defense under Rule No. 19. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

To C. C. Calhoun, Esq., Attorney for Defendant: 

Please take notice that the foregoing and annexed motion will be 
called to the attention of the court, for its action, on Friday, the 5th 
day of April, 1912, at ten o’clock A. M., or so soon thereafter 
as counsel can be heard. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

Service acknowledged this 2nd day of April, A. D. 1912. 

C. C. CALHOUN, 
Attorney for Defendant. 

| 

Endorsed. 

Leave to file without prejudice ‘to pending motion to dismiss. 

JOB BARNARD, Justice. 

Supreme Court of the District of Columbia. 

Before Justice Barnard. 

Friday, April 19th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 


Upon consideration of plaintiff’s motion filed herein by his at¬ 
torney Mr. W. C. Sullivan April 4th, 1912, “to enter judgment for 
the plaintiff for want of a sufficient affidavit of defense under Rule 
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No. 19”—it is ordered that said motion be and the same is 
35 hereby granted. Wherefore, it is considered that the plain¬ 
tiff herein recover of defendant, the possession of the premises 
known as the first floor store at 1427 Penna. Avenue, Northwest, 
Washington, P. C. located in the District of Columbia and further, 
recover herein of the defendant and Illinois Surety Company his 
surety, his costs of suit, to he taxed by the clerk and have execution. 
Appeal noted in open court and bond as a Supersedeas, fixed in sum 
of $2,000.00. 

Memorandum. 

April 19, 1912.—Supersedeas bond approved and filed. 


Assignment of Errors. 

Filed May 1st, 1912. i 

******* 

The Supreme Court of the District of Columbia erred as follows: 

i. 

In holding the affidavit of plaintiff filed on March 14, 1912, 
sufficient under Rule 19 of the Supreme Court of the District of 
Columbia to entitled plaintiff to judgment for possession, and in 
rendering judgment for plaintiff for possession. 

30 2. 

In holding the affidavit of defendant filed on March 25, 1912, 
an insufficient defense to plaintiff s affidavit under Rule 19 of the 
Supreme Court of the District of Columbia, and denying defend¬ 
ant's right to trial by jury. 

3. 

In granting plaintiff's motion for judgment filed April 4, 1912. 

4. 

In not overruling plaintiff’s motion for judgment filed April 4, 
1912, and entering judgment for the defendant. 

C. C. CALHOUN, 

A ttomey for Defendant. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed May 1, 1912. 

******* 

The clerk will please include in the record on appeal in this case 
the following: 
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1. Certificate of Municipal Court on appeal, filed March 9, 1912. 

2. Summons on appeal from Municipal Court. 

3. Affidavit of plaintiff under Rule 19, filed March 14, 1912. 

4. Defendant’s affidavit of defense under Rule 19, filed March 

25 1912 

37 5. Plaintiff’s motion for judgment, filed April 4, 1912. 

6. Memorandum of judgment, appeal noted, appeal bond 
given and approved. 

7. Assignment of Errors. 

8. This designation of record. 

C. C. CALHOUN, 
Attorney for Defendant. 

The plaintiff concurs in the foregoing designation. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

i 

38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R, Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
37, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 54455 at Law, wherein 
Thomas B. Love is Plaintiff and Svlvanus A. Nicolopole is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of May, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2430. Svlvanus A. Nicolopole, appellant, vs. Thomas B. Love. 
Court of Appeals, District of Columbia. Filed May 31,1912. Henry 
W. Hodges, clerk. 
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THOMAS R. LOVE, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


This is a landlord and tenant ease, and conies up on appeal 
from the judgment of the court below, entered on April 19, 
1912, for appellee, plaintiff below, under Rule 19, of the 
Supreme Court of the District of Columbia. 

Statement of the Case. 

The appellee, on February 12, 1912, entered suit in the 
Municipal Court of the District of Columbia against appel¬ 
lant for possession of premises known as the first floor store 
at 1427 Pennsylvania avenue northwest, Washington, Dis¬ 
trict of Columbia. The judgment in this suit was adverse 
le 
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“And the plaintiff further on oath says that by 
reason of the premises defendant’s tenancy and estate 
in said demised premises have been determined and 
have expired, and that the plaintiff is therefore en¬ 
titled to a judgment for possession, affirming the judg¬ 
ment of the Municipal Court, which has already 
been rendered in his favor, or of the dismissal of the 
appeal in this case.” 

(&■ /¥) 

The apj>ellant (defendant below), filed an affidavit^of de¬ 
fense to appellee s affidavit in which the sufficiency of ap¬ 
pellee’s affidavit under Rule 10 to entitle him to judgment 
for possession was denied (to this extent serving the pur¬ 
pose of a demurrer), and it was expressly denied that any 
of the conditions, limitations, or circumstances, stated and set 
forth in the lease between appellant and appellee, by which 
appellant’s term under said lease might be terminated before 
the 30th day of September, 1913, had arisen or happened, 
and in particular, appellant denied (R., 10) appellee’s alle¬ 
gation. “that upon the making of the aforesaid agreement 
to lease with the said Childs Company, he desired and he 
still desires to tear down to rebuild the building in which the 
said premises thereby leased are located, for the purpose of 
carrying out his said agreement to lease with the said Childs 


Company.” 

In fact, the appellant’s affidavit of defense denied every 
allegation of appellee’s affidavit that would have entitled ap¬ 
pellee to judgment. The affidavit of the appellant further 
set forth (see paragraph 5, R., 17) that the appellant 
is a native of the Kingdom of Greece, and is not thoroughly 
familiar with the English language, and especially legal 
phrases; that on or about the 30th day of September, 1910, 
he approached the appellee relative to leasing the said prem¬ 
ises and endeavored to secure a lease thereof for a term of 


five years; that appellee declined to lease said premises for 
so long a period, but agreed to enter into a lease with appel¬ 
lant for three years from the 30th day of September, 1910, 
for $3,600, payable in monthly installments, and that the 


appellant thereupon paid appellee $100 for the first install¬ 
ment and took a receipt for the same, upon which was the 
following notation, “Lease to be signed”; that on the day 
after this verbal agreement he went, by appointment, to ap¬ 
pellee’s office for the purpose of executing the written lease, 
which had l>een prepared by appellee; that the appellee pro¬ 
duced the lease in question in this suit, and for the first 
time appellant’s attention was called to the provision in the 
lease providing for the termination of appellant’s term before 
the expiration of the three-year period, and that upon his 
asking appellee to explain to him the meaning and intention 
of this provision in the lease, appellee undertook to do so and 
stated (as set forth in appellant’s affidavit, R., 18) 
that “there were only two conditions upon which he could 
he required thereunder to vacate said premises, which were 
in case there was a change of title to some other owner who 
should he unwilling for him to remain on the premises, or 
in case the plaintiff (appellee) himself should tear down to 
rebuild said building; that he had no idea of tearing down 
the building to rebuild within the period of said three years, 
and that in case he should tear down to rebuild, upon the 
completion of the building on premises, he would let de¬ 
fendant occupy such part thereof as might be required for 
his business for the remainder of the full term. * * * 

Defendant (appellant) says that he was led to believe, and 
now believes, from the said statements made by plaintiff 
(appellee) concerning the provisions in said lease, that they 
relate solely and entirely to the owner of the premises and 
do not relate to, and were not intended to be for the advan¬ 
tage of any subsequent tenant or tenants of the owner.” 

The appellee nw>ved (R,, 19) for judgment for want of 
sufficient affidavit of defense, under said Rule 19, and on the 
19th day of April, 1912, appellee’s motion was granted, and 
judgment was entered for appellee for possession of premises 
known as the first floor store at 1427 Pennsylvania avenue 
northwest (R., 19). From this judgment the defendant 
below has appealed. 
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Assignment of Errors. 

The court below erred: 

1 . 

t 

In holding the affidavit of plaintiff, filed on March 14, 
1912, sufficient under Rule 19 of the Supreme Court of the 
District of Columbia to entitle plaintiff to judgment for pos¬ 
session, and in rendering judgment for plaintiff for pos¬ 
session. 

2 . 

In holding the affidavit of defendant, filed on March 25, 
1912, an insufficient defense to plaintiff’s affidavit under 
Rule 19 of the Supreme Court of the District of Columbia, 
and denying defendant’s right to trial by jury. 


In granting plaintiff’s motion for judgment, filed April 4, 
1912. 


4. 

In not overruling plaintiff’s motion for judgment, filed 
April 4, 1912, and in not entering judgment for the de¬ 
fendant. 





ARGUMENT. 

I. 


The court erred in holding appellee s (plaintiff ’s ) affida¬ 
vit sufficient. 

The affidavit of appellee, as before stated, sets out in full 
a lease between the appellee and appellant under the terms of 
which the appellee leased to appellant premises known as the 
first floor store at 1427 Pennsylvania avenue northwest 
for a period of three years from the 1st day of October, 1910, 
by which appellant is bound at all events for three years, and 
subject to be terminated before that time in favor of appellee 
upon the happening of two events: (1) in the event the 
party of the first part (appellee) should sell or convey the 
property leased to a grantee who should not be willing for the 
party of the second part (appellant) to retain the premises 
to the full end of the term thereby created, or (2) “shall tear 
damn to rebuild the building in which the said premises' 
thereby leased are during the term of the lease, and as ap¬ 
pellee relied on the happening of the second event in his no¬ 
tice (R., 13) and pleadings he cannot now of course rely 
on the happening of the first event. 

Brooks vs. Rogers, 99 Ala., 433. 

Atkins vs. Chilson, 50 Mass., 52. 

Frazier vs. Caruthers, 44 Ill. App., 61. 

Bloom vs. Huyck, 71 Hun., 252. 

Coming, then, to a consideration of the language of the 
lease relied on by appellee, the language used, “shall tear 
down to rebuild,’ is plain and unambiguous, was placed in 
the lease by appellee himself, and can mean but one thing, 
and it is not contended or intimated by appellee in his affi¬ 
davit that this event has happened. 

Hogg vs. Brooks, 15 Q. B. Div., 256. 
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* 


“In this case there was a lease for a certain number 
of years of the premises sought to be recovered, and 
which lease would be still continuing if nothing were 
done to determine it; but by a clause in it the parties 
have stipulated that if one thing be done the landlord 
may put an end to it, and in my opinion the court 
must construe that clause according to the ordinary 
meaning of the English language. The parties to the 
lease have stipulated that the landlord may put an 
end to the lease if notice in writing to that effect be 
delivered to the tenant or his assigns, and it is as 
plain a< can be that unless such notice be served by 
delivering it to the tenant or his assigns, the land¬ 
lord has not fulfilled the condition on which alone he 
can put an end to the lease. Here there was no 
assign of the tenant, because the mortgage was by 
way of sub-lease, and the only person on whom the 
notice could be served in order to fulfill the terms of 
the proviso was the tenant Curtis himself; but on 
him the notice has not been served. Therefore the 
plaintiff is not entitled to recover possession of the 

premises/’ _ 

Blackman vs. Dowling, 63 Ala., 304. 

“The parties have thus expressed in writing the 
conditions by which they are to be bound; and it is 
not in the power of the court to imply the existence 
of others. The rule is of very general, if not uni¬ 
versal application, that where parties have entered 
into written engagements, with express stipulations, 
these cannot be extended by implication. The pre¬ 
sumption is, that, having expressed some, they have 
expressed all the conditions bv which they intend to 
be bound.” 

See also Hodgkins vs. Price, 137 Mass., 13. 

The appellee prepared the lease and had it within his 
power to word it differently if he had desired, but having 
chosen the language used we know of no principle of law or 
reason by which he can escape the consequences, notwith¬ 
standing, it is true, the provision may be repugnant to the 
rest of the lease and utterly of no effect. 
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But appellee asks the court to violate every rule of con¬ 
struction and equity and read into this provision the word 
“desire” in total disregard of that familiar canon of con¬ 
struction that leases are to he construed most strongly 
against the landlord and in favor of the tenant and that 
further rule of construction that instruments are to be con¬ 
strued most strongly against the party drafting them. 

• _ 

Dann vs. Spurier, 3 Bos. & Pull., 399. 

“If a doubt arise as to the construction of a lease 
between lessor and lessee, the lease must be construed 

most beneficially for the latter.” __ 

McNeile vs. Sheriff, 3rd Brews. (Pa.), 537. 

“In all cases of uncertainty the tenant is most 
favored by law, because the landlord, having the 
power of providing expressly in his own favor, has 
neglected to do so; and on the principle, also, that 
every man’s grant shall be taken most strongly 

against himself.” _ 

. Schmohl vs. Fiddick, 34 Ill. App., 190. 

“It is a familiar canon of construction that all 
grants, contracts, deeds, and leases of every descrip¬ 
tion shall be most strongly construed against the 
grantor, and if there be any doubt or uncertainty as 
to the meaning of such grant, deed or lease, it shall 
be construed most strongly in favor of the grantee. 
Or if the contract may be given two constructions, 
either of which is reasonable, the one most favorable 

to the grantee shall be adopted.” _ 

Hilsendegen vs. Hartz Clothing Co., 130 N. 
W., 646 (Mich., 1911). 

“Interpretations which create a forfeiture are not 
favored, and it is the policy of the law to limit, so 
far as is reasonable, the effect of a covenant in a lease 
by which a forfeiture is created. Miller vs. Havens, 
51 Mich., 485; Crouse vs. Mitchell, 130 Mich., 355. 
Such covenants should be construed most strongly 
against the lessor, and most favorably to the lessee. 
24 Cyc., 967.” 

2e 



10 


While it is not contended by appellant, of course, that the 
provision in this lease is such as to create a forfeiture, in 
any event if it be construed to determine the lessee’s ten¬ 
ancy before the expiration of his three-year period it would 
have the same effect as a forfeiture, and we see no reason 
why the same construction should not apply as in the case 
of forfeitures. 

The appellee having prepared the lease it should be con¬ 
strued most strongly against him. 

Noonan vs. Bradley, 9 Wall., 394. 

“If there were any doubt as to the construction 
which should be given to the agreement of the intes¬ 
tate, that construction should be adopted which 
would be more to the advantage of the defendant, 
upon the general ground that a party who takes an 
agreement prepared by another, and upon its faith 
incurs obligations or parts with his property, should 
have a construction given to the instrument favorable 
to him; and on the further ground that when an in¬ 
strument is susceptible of two constructions—the one 
working injustice and the other consistent with the 
right of the case—that one should be favored which 
standeth with the right.” 

See also Insurance Go. vs. Wright, I Wall., 
456; Bank vs. Insurance Co., 95 U. S., 673. 

Assuming, however, that the word “desire” should be 
read into the lease, it is respectfully submitted that appellee 
would have been bound to establish as a fact that he de¬ 
sired to tear down to rebuild the building for his own pur¬ 
pose and not merely to make room for another tenant 
more advantageous to appellee. 

Thus in the case of Woodland Cemetery Co. vs. Carvill, 
9 Legal Int. (Pa.), 98, the lease provided for a six months’ 
notice to quit when the Cemetery Company should have 
occasion for the west end of the mansion leased, the court 
said: 




“The words, by fair construction, require that the 
tenant should have the house until it might be 
needed by his landlords for some reasonable and 
proper purpose pertaining to their own business. It 
will hardly be thought that the lease authorizes them 
to turn out the present tenant, merely to make room 
for another. They cannot recover in this action with¬ 
out proving that they need the part of the house in 
dispute for use connected with the general object of 
the cemetery.” 

Cited in 1 Tiff. L. & T., 71, and 18 Am. & 
Eng. Enc. L. (2nd ed.), 631. 


The appellee contended in the court below, and we as¬ 
sume will do so in this court, that the agreement between 
the appellee and Child’s Company, constituted the latter 
the agent for the former to construct the building. The 
lease with Child’s Company is the ordinary and usual form 

of lease between landlord and tenant, under which the ten¬ 
ant is to erect buildings on the demised premises, and it 

has been repeatedly held by this and other courts, that such 
a relation rather negatives the fact of agency than other¬ 
wise. 

Thus in Langley vs. D’Audigne, 31 App. D. C., 409. the 
court said: 

“The agreement between the owner and Key was a 
lease, not uncommon in form, and cannot be consid¬ 
ered at all as of the nature of a building contract. 
* * * The relation created by the contract was 

that of lessor and lessee, and not of principal and 
agent. Such a contract is rather a negation of the 
fact of agency than otherwise.” (Citing Albaugh vs. 
Litho Marble Decorating Co., 14 App. D. C., 113.) 
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n. 

The Court Erred in Holding Defendant’s Affidavit In¬ 
sufficient. 

• 

In the case of Brown vs. Ohio National Bank, 18 App. D. 
C., 598, this court said, in speaking of Common Law Rule 
73 (which is analogous to Rule 19): 

“The rule deprives a party of his ordinary right 
<9* jury trial and should be strictly interpreted as re¬ 
gards the affidavit of the plaintiff, and broadly 
-and liberally construed as regards the counter affi¬ 
davit of the defendant.’’ 

The gist of appellee’s claim for possession is contained in 
the short paragraph of his affidavit (R. 13) which reads as 
follows: 

“The plaintiff further on oath says that, upon the 
making of the aforesaid agreement to lease with the 
said Childs Company he desired and he still desires to 
tear down to rebuild in which the said premises 
thereby leased are located, for the purpose of carry¬ 
ing out his said agreement to lease with the said 
Childs Company, and that he did, thereafter, to wit, 
the 15th day of November, A. D. 1911, give to the 
defendant written notice to vacate, in accordance 
with the terms of the aforesaid lease to the defend¬ 
ant.” 

In answer to this the appellant (defendant) says (R. 16): 

“And defendant denies that the following state- 
nfrnt on page 20 of plaintiff’s affidavit, to wit: 
(herein was recited the provision above referred to) 
is trile.” 

It is difficult to conceive how a more complete denial 
could have been made, and how an issue could have been 
more squarely raised for trial by jury. If the appellant’s 



statement is true—and the question whether or not it is, is 
exclusively for the jury—then it is respectfully submitted 
appellee’s case would have failed. 

The appellant’s aflidavit of defense set up the further f ict 
however, relative to the construction of the lease between 
appeilee and him, that he is a Greek, little familiar with the 
English language, and especially legal phrases, and that at 
(he time the lease was signed appellee himself put a certain 
construction on the provision in the lease in question (see 
R., 17) and such construction is entirely opposed to the con- 
-truction appellee would now have put on the lease. It is 
respectfully submitted, however, that the appellee is bound 
by the construction he placed upon the contract at the 
time it was signed. 

Thus in the case of Schmohl vs. Fiddick, 34 Ill. App., 190. 
the court said: 

“So in cases where a party himself places a con¬ 
struction upon a contract and agrees to execute the 
contract according to such construction, and thereby 
induces its execution, he will be estopped from after¬ 
ward repudiating such construction and insisting 
upon one more favorable to himself.” 

See also Barlow vs. Scott, 24 N. Y., 40. 

Sweatmvn’s Appeal, 150 Pa. St., 369. 

Cadwalader vs. U. S. Express Co., 147 Pa. St., 
455. 


m. 

0 

In considering the first and second assignments of errors 
we have necessarily considered the third and fourth and will 
refer to them now only in a general way. Upon considering 
the whole of appellee’s and appellant’s respective affidavits 
we believe it will become apparent that the court below erred 
in giving judgment for appellee and not entering judgment 
for appellant. 

The appellant entered upon the premises in question in 
good faith, and, as stated in his affidavit, it was his purpose 
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in leasing the property to build up a large business. To this 
end he expended a large sum of money on improvements, in 
fixtures, and in advertising his business. But according to 
the contention of the appellee, the more appellant expended 
in building up his business and in improving the property, 
the less likely he was to keep it, because every dollar he ex¬ 
pended in this way he made the property more attractive to 
some other tenant who could by simply offering the landlord 
an increase in the rent create the one thing necessary for 
appellant’s term to be terminated, namely a “desire'’ on the 
part of the landlord to tear down to rebuild, which desire 
might or might not ever be consummated after possession was 
once obtained. Can it be imagined that any man. at all 
worthy of assuming the responsibilities of such a lease, would 
have done so if he had understood at the time that such were 
its provisions and such was the intention of the landlord 
when the lease was made? 

It can hardly be supposed that either of the parties to the 
lease ever dreamed that the appellant would be turned out 
before the expiration of his three years’ period merely to 
make room for another tenant more profitable to the land¬ 
lord, and we respectfully submit the court below erred in 
giving judgment for appellee and the judgment below should 
be reversed. 

Respectfully submitted, 

C. C. CALHOUN, 0 

J. BARRETT CARTER, 

Attorneys for Appellant. 
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(Emxrt of Appeals, Sistrirt of (Columbia 

October Term, 1912. 


No. 2430. 


Sylvanus A. Nicolopole, Appellant, 


vs. 

Thomas B. Love, Appellee. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

The appellee commenced a landlord and tenant proceed¬ 
ing against the appellant in the Municipal Court of the Dis¬ 
trict of Columbia, to recover possession of the premises . 
known as the first floor store at 1427 Pennsylvania Avenue, 
Northwest, Washington, D. C., and recovered judgment. 
Appellant appealed to the Supreme Court of the District of 
Columbia, where the judgment was affirmed. The present 
appeal resulted. 
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Upon the docketing of the appeal from the Municipal 
Court, the appellee filed his affidavit, under Rule 19, re¬ 
citing that he was entitled to possession of the premises 
claimed, and that they were unlawfully detained from him 
and held without right by the appellant, to whom he had, 
by written agreement, leased the premises for the term of 
three years, commencing October 1, 1910, at a rental of 
$3,600, or $100 per month, the tenancy thereby created be¬ 
ing expressly made subject to termination in the following 
manner: in the event the appellee should sell or convey the 
property to a grantee who should not be willing to allow the 
appellant to retain the premises to the full end of the term 
of the lease, or should tear down to rebuild the building in 
which the leased premises are, during the term of the lease, 
the appellee should give to the appellant sixty days written 
notice to vacate, served by leaving a copy upon the premises, 
and at the expiration of the said sixty days the lease should 
be at an end as fully as if made in express terms to expire 
at that time, and the appellee should be entitled to posses¬ 
sion without other or further demand or notice, and the 
appellant would promptly vacate and surrender the same 
and would pay the rent opportioned to the time of surren¬ 
der (Record, p. 5), the said agreement of lease being set out 
in extenso in the affidavit (Record, pp. 3-6). 

The affidavit further recited that, on June 29, 1911, ap¬ 
pellee had entered into an agreement of lease with the 
Childs Company, a New York corporation, to lease Lot 
5, Square 225, Washington, D. C., improved by premises 
1423, 1425, and 1427 Pennsylvania Avenue, N. W., for the 
term of 21 years from March 1, 1912, at a rental of $136,- 
500, or $541.67 per month, besides taxes, the commence¬ 
ment of which said term the appellee had been compelled 
to defer by supplemental agreement with the said Childs 
Company because of the then pending appeal from the 
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Municipal Court (Record, pp. 6-7), the agreement of lease 
with the Childs Company being set out in cxtenso (Record, 
pp. 7-13), which said agreement of lease provides, among 
other things, that the Childs Company will take and hold 
during the said term and every extension and renewal there¬ 
of, the demised land and premises, “together with the im¬ 
provements to be erected thereon, as hereafter recited.” as a 
tenant of the appellee, etc. (Record, p. 8); that, upon the 
commencement of said term, the Childs Company would tear 
down the building upon the demised premises and rebuild 
the same by erecting a building of one or more stories at a 
cost of not less than $25,000, to be constructed and to look 
equally as well as the building No. 36 West 34th Street, 
in the City of New York, without necessarily resembling 
the said building in general detail; that it would protect, 
save harmless and keep indemnified, any and all loss, cost, 
damage and expense, mechanics’ liens, claims of material 
men, laborers, contractors, sub-contractors and any and 
every claimant, including counsel fees, in any manner con¬ 
nected with, concerned in or growing out of the erection or 
construction of the building, so to be erected or the re¬ 
building thereof as in the said agreement thereafter pro¬ 
vided, and would, upon demand of the appellee, at the time 
of the making of the said agreement or at any time there¬ 
after, furnish to him good and sufficient bonds, in the penal 
sum of $25,000, with surety or sureties satisfac¬ 
tory to and approved by him, conditioned for the due and 
faithful discharge and performance by the said Childs 
Company of each and every of the covenants, agreements 
and undertakings upon its part to be performed in that re¬ 
gard (Record, pp. 8-9), that, upon the expiration of its 
lease, the Childs Company will promptly surrender posses¬ 
sion of the leased premises and improvements which shall 
be erected or placed thereon in the like order or condition 
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in which said improvements or premises are when the said 
building shall be completed, ordinary wear and tear, etc., 
excepted (Record, p. 11); and that it would at all times keep 
and save harmless and indemnified the appellee, against 
any and all loss. cost, damage and expense, including coun¬ 
sel fees, to which he might be in any way subjected, or 
which he might incur by reason of any act, default or ne¬ 
glect of the said Childs Company, its servants or agents, 
in any manner connected with, concerned in or growing out 
of the said agreement, the rights and privileges thereby 
conferred upon the said Childs Company, or the breach 
or violation thereof or of any of them by it (Record, pp. 
12-13). 

The affidavit further set out that upon the making of 
the said lease with the Childs Company, the appellee de¬ 
sired and still desires to tear down to rebuild the build¬ 
ing in which the premises thereby leased are located, for 
the purpose of carrying out his said agreement with the 
Childs Company (Record, pp. 13), and that he accordingly 
gave the appellant, on November 15, 1911, notice to va¬ 
cate, in accordance with the terms of the lease to the appel¬ 
lant, the notice being set out in the said affidavit (Record, 
pp. 13-14) and that the said notice was served by leaving a 
copy of the same upon the demised premises on the said 
15th day of November, 1911; and that, by reason of the 
premises, the appellant's tenancy and estate in the de¬ 
mised premises have been determined and have expired, and 
that the appellee is entitled to a judgment for possession 
( Record, p. 14). 

The appellant’s affidavit of defense admits that he is in 
possession of the premises, denies that any of the condi¬ 
tions, limitations or circumstances stated and set forth in 
his lease with the appellee, by which his term thereunder 
might be terminated before September 30, 1913, has arisen 



or happened, particularly that appellee intends to tear down 
to rebuild the premises before September 30, 1913, and 
that appellee, upon the making of the agreement of lease 
with the Childs Company desired and still desires to tear 
down to rebuild the building in which the said premises are 
located, as stated in appellee’s affidavit, “in so far as said 
statement is intended to convey or imply the meaning that 
the plaintiff (appellee) intends to consummate his said de¬ 
sire by actually tearing down to rebuild the building in 
which said premises are located, on or prior to the 30th day 
of September, A. D. 1913, and the defendant (appellant) 
expressly denies that his tenancy and estate in said premises 
have been determined and have expired.” This affidavit 
then admits that on June 29, 1911, appellee entered into the 
aforesaid agreement with the Childs Company, and entered 
into a supplemental agreement with the Childs Company 
on February 28, 1912, deferring the time of the commence¬ 
ment of the lease; and also admits the giving of the notice 
to vacate on November 15, 1911, but denies that the state¬ 
ment in the said notice that the appellee is desirous to have 
possession of the demised premises to tear down to rebuild 
the building in which the said premises are, was or is true, 
“in so far as it was intended to convey or imply the mean¬ 
ing that plaintiff (appellee) intended to tear down to re¬ 
build the said premises on or prior to the 30th day of Sep¬ 
tember, A. D. 1913, and defendant (appellant) says that 
said notice was given to him for the sole purpose of obtain¬ 
ing possession of said premises for the purpose of leasing 
the same to the Childs Company.” The affidavit next as¬ 
sumes that appellee has leased the premises to the Childs 
Company, and that it is the intention of the Childs Com¬ 
pany to tear down to rebuild the premises as provided in the 
lease to it, but asserts that appellant “is advised and believes 
it is not a condition or circumstance entitling plaintiff to 
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terminate defendants (appellant’s) estate in said premises 
before the said 30th day of September, A. D. 1913, ac¬ 
cording to the terms of the lease hereinbefore referred to, 
under which defendant (appellant) holds said premises, 
and defendant (appellant) expressly denies that this is a 
condition or circumstance entitling plaintiff (appellee) to 
terminate defendant’s (appellant’s) estate in said premises 
before the said 30th day of September, A. D. 1913.” 

Assignment of Errors. 

The rules of this court provide: 

“There shall be filed in the court below, and the 
same shall be included in the transcript of record, an 
assignment of errors relied upon by appellant, sepa¬ 
rately and specifically stated.” (Rule V, Section 8.) 

“Errors not assigned, according to the rule of this 
court, will be disregarded, though the court, at its 
option, may notice and pass upon a plain error not as¬ 
signed.” (Rule VIII, Section 5.) 

The appellant, in the case at bar has made four assign¬ 
ments of error, in substance as follows: that the court erred 
in holding the affidavit of the appellee sufficient to entitle 
him to judgment, and in rendering the judgment; in hold¬ 
ing the appellant’s affidavit of defense insufficient; in grant¬ 
ing the motion for judgment, and in not overruling the mo¬ 
tion for judgment. 

We respectfuly submit that these assignments are not so 
specifically stated as to constitute a compliance with the 
rule of the court, and should accordingly be disregarded. 
This would leave nothing for the consideration of the court. 

The purpose of the rule is well known, being, that the 
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appellant shall state the several points he intends to present 
to the court, in order that the court and the appellee may be 
promptly advised, without being compelled to dissect ap¬ 
pellant’s brief for the purpose, of the exact points of law 
intended to be presented in this court. How much more 
information does this assignment give than if the appellant 
had merely assigned: “The court erred in giving judg¬ 
ment for the plaintiff?” Indeed, this is what the assign¬ 
ment amounts to, and the four assignments only state the 
same thing in different forms. 

These assignments are insufficient, tested by the adjudi¬ 
cations of any or of all courts having similar rules of prac¬ 
tice. 


“The object of setting forth assignments of error 
is, to apprise the opposite counsel and the court of the 
particular legal points relied upon for the reversal of 
the judgment of the trial court.” Doe vs. Mining 
Company, 70 Fed., 455, 461 ; United States vs. Fer¬ 
guson, 78 Fed., 103. 

“That the finding, instead of being in favor of one 
party, should have been in favor of the other, affords 
no ground for review.” (Smith vs. Trust Co., 12 
App. D. C., 192. 197), even when made the basis of 
an exception. With how much greater force is this 
rule to be applied to assignments of error? 

“It is merely ‘for errors and defects apparent on 
the face of the record.’ This is too general.” Hart¬ 
man vs. Ruby, 16 App. D. C., 45, 59. 

An assignment “that it was error to pass any de¬ 
cree in favor of the complainant” this court has “re¬ 
peatedly held, is too general.” Investment Co. vs. 
Sydnor, 19 App. D. C., 89, 95. 

“There are six assignments of error, the first of 
which may be dismissed from view, as it simply avers 
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that the Court of Appeals erred in affirming the judg¬ 
ment of the trial court, without any specification of any 
particular error committed.” Railway vs. Archibald, 
170 U. S., 665, 668; Railway Company vs. Ives, 144 
U. S., 408, 415. 

“The only assignment of error other than those re¬ 
specting the construction of the treaty, are that the 
court erred in discharging the defendant, that it erred 
in not ordering him back into the custody of the Mar¬ 
shal, and that it erred in not dismissing the writ. The 
assignments do not comply with the rule, as they do 
not set out particularly the error intended to be urged.’’ 
United States vs. Lee Yen Tal, 113 Fed., 465, 467. 

% 

“The first, second, third, sixth and ninth of these 
assignments are not as specific as required by our rule, 
and, in substance, amount to no more or less than that 
the Circuit Court erred in deciding the case for com¬ 
plainant, instead of for defendant.” Railway Com¬ 
pany vs. Board of Commissioners. 87 Fed., 594, 606. 

“An assignment cannot be good, under this rule, if 
it is necessary to look beyond its terms, to the brief, 
for a specific statement of the question sought to be 
presented.” Coal Company vs. Loan and Trust Com¬ 
pany, 63 Fed., 891. 

“In a word the assignment of errors does not con¬ 
vey the slightest information as to the nature of the 
errors complained of. For any legal purpose they are 
worth no more than blank paper. (Citations).” 
Township vs. Insurance Company. 70 Fed., 225. 

See also: 

Stevens vs. Gladding, 19 How., 64. 

Craig vs. Dorr et al 145 Fed., 307. 

Hart vs. Bowen, 86 Fed., 877, 882. 

United States vs. Ferguson, 78 Fed., 103. 







“It is manifest the rules of this court designed to 
regulate the prosecution of appeals to it, have not 
been observed. The rules of court for the regulation 
of its practice and the orderly transaction of business 
therein are indispensable, and all courts of record 
have an inherent power to make such rules. * * * 

These rules would be but of varying force, and of 
little value either to the court or suitors, and conse¬ 
quently very imperfect regulations of the subject, if 
their limitations and provisions could be dispensed 
with upon any and all occasions when circumstances 
might show a possible hardship to the party who had 
failed to observe the requirements of the rules, 
whether such failure be occasioned by mistake, over¬ 
sight, or otherwise. But these rules, so long as they 
remain unrescinded, cannot be dispensed with by the 
court to meet any apparent hardship of any particu¬ 
lar case, in the absence of fraud. They have the 
force of law, and are binding upon the court, and 
upon the suitors and those who represent suitors. 
This is the principle that prevails generally in the 
courts of this country.” Roth vs. District of Colum¬ 
bia, 18 App. D. C., 547, 550-1. 

That the assignment of errors filed in the case at bar is 
wholly insufficient to require the court to open the record 
would seem to be too clear to justify further comment. 

It only remains, therefore, to consider whether there is 
such plain error in the record as should be noticed by the 
court sua sponte. We submit that, should the court be dis¬ 
posed to open the record at all, and to examine into the 
case, despite appellant’s failure to assign errors in accord¬ 
ance with the rule of the court, such examination can not 
do otherwise than bring conviction that the judgment 
appealed from was correctly rendered, and should be af¬ 
firmed. 
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Points and Authorities. 

Not even by looking beyond the terms of appellant’s as¬ 
signments of error, to his brief, for a specific statement of 
the question presented, the necessity for which, according 
to Coal Co. vs. Loan and Trust Co., 63 Fed., 891 (supra), 
renders the assignments bad, are we able to find a specific 
statement of any point to be presented, or the presentation 
of any specific proposition. We are, therefore, under the 
necessity of assuming that the same points will be urged in 
this court as were pressed upon the two lower courts. Upon 
this assumption the consideration of the whole case can be 
most conveniently divided into four parts, namely: 

I. The failure of the appellant’s affidavit of defense to 
deny the case made by the appellee’s affidavit. 

II. The condition upon which appellant’s tenancy was 
terminable. 

III. The happening of that condition. 

IV. Appellant’s attempted evasion and invasion of the pa¬ 
rol evidence rule. 

I. 

The appellant’s affidavit, omitting the legal conclusions 
stated, after denying that the appellee intends to tear down 
to rebuild the premises before September 30, 1913, and that 
upon the making of the agreement to lease with the Childs 
Company, the appellee desired and still desires so to tear 
down to rebuild, admits the making of the agreement to 
lease with the Childs Company and the giving of 
the notice to the appellant to vacate the premises, 
and assumes that it is the intention of the Childs Company 
to tear down to rebuild. It nowhere denies or intimates 
a denial of this fact, but relies, in that connection, entirely 
upon the assertion, that “he is advised and believes this is 
not a condition or circumstance entitling plaintiff (ap¬ 
pellee) to terminate defendant’s (appellant’s) estate.’’ 
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Had he intended to deny this fact, it was incumbent upon 
him to do so positively and distinctly. No difficulty could 
have been experienced in framing such a denial. 

“While it is proper, as stated in the case of Bailey 
vs. District of Columbia, 9 App. D. C., 360, and sev¬ 
eral other cases, that great strictness should not be re¬ 
quired of a defendant in his affidavit, and that an affi¬ 
davit will be held sufficient which shows a defense set 
forth in good faith, yet it cannot be permitted that the 
defendant should evade the rule which was intended 
to promote speedy administration of justice, and should 
therefore receive a reasonable construction to effectu¬ 
ate that purpose, by the interposition of indirectness 
and vague statements, when it is evidently in his power 
to set forth his defense, if defense he has, w r ith the 
particularity which the rule contemplates.” Chapman 
vs. Coal Company, 11 App. D. C., 386. 390. 

“It is not often, in our opinion, that an affidavit more 
utterly insufficient is presented than in this instance. 
It w’ants every essential element of a good affidavit of 
defense. * * * The requirements of the rule seem 

to be plain and simple enough. Proof is not required 
by it; details w'ould be improper, and conclusions of 
law' impertinent. A brief and comprehensive state¬ 
ment of facts, or what the defendant supposes to be 
facts, and honestly expects to prove at the trial, which 
would be sufficient in law, if adequately supported by 
testimony, to constitute a valid defense to the suit, is 
what the rule contemplates and requires. The pur¬ 
pose of the rule undoubtedly was to expedite the ad¬ 
ministration of justice, and thereby effectually to do 
justice. The defendant wffio honestly believes that he 
has a good defense, will have no difficulty in formu¬ 
lating an affidavit in accordance with its requirements. 
The defendant wffio has no honest defense ought to be 
precluded from the use of the processes of the court 
to delay and hinder a plaintiff in the enforcement of 
his just claim. And usually failure to comply with the 
rule is sufficient indication that there is no good de¬ 
fense. M Cropley vs. Vogeler, 2 App. D. C., 28. 
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In other words, the repeated denial in the affidavit that 
the appellee intends to tear down to rebuild the building, 
in view of these admissions, can only be another way of 
presenting the appellant’s claim, which will be considered 
in due order that, in the exercise of the right reserved to 
terminate appellant’s lease, the appellee must himself tear 
down and rebuild, and that the doctrine qui facit per cilium 
facit per se is inapplicable. 

The admissions of the appellant’s affidavit, therefore, 
clearly establish the appellee’s right to judgment, unless the 
novel, not to say the disingenuous, claims of appellant shall 
be recognized. 

II. 

The clause in question, and around which the main body 
of the appellant’s argument centers, reads as follows: 

“The parties hereto expressly agree that, in the event 
the party of the first part shall sell or convey the prop¬ 
erty hereby leased to a grantee who shall not be will¬ 
ing to allow the said party of the second part to re¬ 
tain the premises hereby demised to the full end of the 
term hereby created, or shall tear down to rebuild the 
building in which the said premises hereby leased are, 
during the tenn of this lease, that he, the said party 
of the first part, shall give the party of the second part 
sixty days’ written notice to vacate, which notice shall 
be served by leaving a copy of the same upon the said 
demised premises, and at the expiration of the said 
sixty days this lease shall be at an end as fully as if 
made in express terms to expire at that time; and the 
said party of the first part, his heirs and assigns, shall 
be entitled to the possession of the said demised prem¬ 
ises without any other or further demand or notice; 
and the party of the second part will promptly vacate 
and surrender the same; and the party of the second 
part shall pay the rent apportioned to the time of such 
surrender of the said premises.” 
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While the appellant has not seen fit to enlighten us, in 
his brief, as to the construction which he places upon this 
clause, he has twice advanced it in the progress of this . 
case, once in the Municipal Court and again in the Supreme 
Court of the District of Columbia, and will probably argue 
here, as he did there, that, the said clause means either 
“in the event the party of the first part shall sell or convey 
* * * to a grantee who shall not be willing to allow the 

said party of the second part to retain the demised prem¬ 
ises, * * * or (the grantee) shall tear down to re¬ 

build,” and so forth; or, else, that it means the lessor must 
first actually tear down to rebuild the building before he 
can give the 60 days notice provided for by the lease to ter¬ 
minate his tenancy, which latter contention means only that 
the appellee, without notice of any kind to the appellant, 
would be entitled to enter upon the premises and tear down 
to rebuild, and, after he had torn down, should give sixty 
days notice to the appellant to vacate, and “at the expiration 
of the said sixty days” the lease should be at an end, the ap¬ 
pellant would “promptly vacate and surrender the same,” 
and would “pay the rent apportioned to the time of such 
surrender of the said premises,” including the period of time 
during which the building was being torn down and sixty 
days thereafter. 

To state this contention is to answer it. The first conten¬ 
tion is equally untenable for several reasons: in the first 
place, the plain reading of the language used is: “In the 
event the party of the first part shall sell or convey * * * 
or shall tear down to rebuild.” Who shall tear down to 
rebuild? Who, indeed, but the party of the first part, the 
landlord, the appellee at the bar of this court? In the sec¬ 
ond place, likewise by the plain language of the agree¬ 
ment, “In the event the party of the first part shall sell or 
convey * * * to a grantee who shall not be willing to 
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allow the said party of the second part to retain the prem¬ 
ises” the lease may be terminated. The mere unwillingness 
of the grantee to allow the appellant to retain the premises, 
with or without cause or reason, is sufficient to terminate 
his tenancy. What occasion, then, could there have been 
for providing for the termination of the tenancy in the 
event the grantee should tear down to rebuild? And, lastly, 
in his affidavit the appellant himself states that, at the time 
his lease was signed, he inquired of the appellee the meaning 
of this clause, and was told it meant “in case the plaintiff 
(appellee) himself should tear down to rebuild said build¬ 
ing.” (Record, p. 18.) While, as we shall presently show, 
this statement has no place in the affidavit and cannot be 
considered for the purpose for which it is sought to be in¬ 
jected into the case, surely the appellant cannot be heard to 
stultify himself by contending for a construction of his 
agreement which conflicts with his own oath. 

In the two lower courts, appellant argued that the sec¬ 
ond of the two constructions stated was the true construc¬ 
tion to be given the clause in question, and that it was im¬ 
possible of performance, and therefore void. 

To effect the purpose which the parties had in mind in 
drawing the contract, they could have used the expression 
which was employed, or, if they had chosen could have 
substituted for it the one suggested by the appellant at page 
7 of his brief, namely, “shall desire to tear down to re¬ 
build. ” Had this latter expression been used, appellee could 
proceed to recover possession upon forming a desire to tear 
down to rebuild the building, and he could recover posses¬ 
sion thereupon, even though, of course in good faith, he 
lost or abandoned that desire after obtaining possession. 
And appellant would have been remediless, no matter what 
damage he might have sustained. But not so. with the 
language employed. As the clause in question is now 
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worded, appellee can recover possession only for the pur¬ 
pose of tearing down to rebuild, and he must follow up the 
possession so acquired by actually tearing down and rebuild¬ 
ing, because the lease provides that he can take possession, 
not if he shall desire, but only if he “shall tear down to 
rebuild”; and, should he fail to tear down to rebuild, within 
a reasonable time after acquiring possession, appellant would 
undoubtedly have an action against him for such damages 
as he could prove he had sustained by reason of appellee’s 
misconduct. Surely, appellant has no cause to complain of 
the choice of language used here. If objection lie had, he 
should have stated it when the lease was drawn, and should 
have refused to sign it. It is the fairest to him, and em¬ 
ployed to conserve and not to violate his rights or interests. 

Appellant, in his brief, cites a number of authorities in 
support of well recognized rules of construction, to the 
effect that, where parties have entered into written engage¬ 
ments, with express stipulations, these cannot be extended 
by implication; that doubts arising as to the construction 
of a lease must be resolved in favor of the lessee, and in 
the construction of a contract against the party who drew 
it; that forfeitures are not favored, and it is the policy of 
the law to limit them so far as reasonable: that, when an 
instrument is susceptible of two constructions, the one work¬ 
ing injustice, and the other consistent with the right of the 
case, that one should be adopted which stands for the right. 

The last one of these rules is the only one which has any 
application to the present case, and, applying it, we submit 
the judgment should be affirmed. 

The appellant overlooks the fact that rules of construc¬ 
tion are adopted for the single purpose of aiding the court 
in ascertaining the intention of the parties as expressed in 
the writing; that the true end of all construction, and the 
cardinal rule of interpretation, whether of statutes, wills or 
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contracts, is to ascertain the intention which the writing ex¬ 
presses, and, when that intention is ascertained, if it be not 
violative of some established rule of law, that it must be 
enforced regardless of the language in which it is clothed, 
the inaptness of the terms expressing it, and all the rules of 
construction which have ever been declared. 


“It cannot be pretended that the natural sense of 
words is to be disregarded, because that which they 
import might have been better, or more directly ex¬ 
pressed.” Marshall, C. J., in U. S. vs. Fisher, 2 
Cranch, 358, 387. 

“We should look carefully to the substance of the 
original agreement * * * as contradistinguished 

from its mere form, in order that we may give it a fair 
and just construction, and ascertain the substantial in¬ 
tention of the parties, which is the fundamental rule 
in the construction of all agreements.” Canal Com¬ 
pany vs. Hill, 15 Wall., 94, 99-100; United States vs. 
Stage Company, 199 U. S., 414, 423. 

“The intent is the vital part, the essence of the law. 
and the primary rule of construction is to ascertain 
and give effect to that intention. The intention of 
the legislature in enacting the law is the law itself, and 
must be enforced when ascertained, although it may not 
be consistent with the strict letter of the statute.” 
In rc Cohn. Belt & Co., 27 App. D. C., 173, 181. 

“The object of construction is to effectuate the in¬ 
tention of the parties in making a given contract.” Fil¬ 
tration Corporation vs. Cowardin, 213 U. S., 360, 
364. 

“When the intention is manifest, it will control in 
the construction of the deed without regard to techni¬ 
cal rules of construction. (Citations.)” Prentice vs. 
Forwarding Company, 58 Fed., 437, 443. 
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“The only purpose of rules of interpretation is to 
ascertain the intention which the parties to an agree¬ 
ment expressed by their writing, and, when that inten¬ 
tion shines forth from the words of the agreement, or 
is lawfully ascertained therefrom, rules of construction 
are unavailing to defeat its proper performance. The 
purpose of their agreement is to record the intention 
of the parties. The object of all construction is to as¬ 
certain that intention from the writing and to enforce 
it. * * * The intention of the parties when man¬ 

ifest, and when ascertained from the written agree¬ 
ment in accordance with the basic rules of interpreta¬ 
tion, must control and be enforced without regard to 
inapt expressions and technical rules of interpreta¬ 
tion, unless that intention is directly contrary to the 
plain sense of the binding words of the agreement. 
(Citations.)’’ Bonding Company vs. Investment Com¬ 
pany, 150 Fed., 17, 27-8; Fidelity and Guarantee Com¬ 
pany vs. Board of Commissioners, 145 Fed., 144, 148. 

“To ascertain the true intention of the parties to a 
contract is the fundamental rule in the construction of 
all agreements. (Citations.)’’ Ward vs. Foley, 141 
Fed., 364. 

“In the construction of all instruments, to ascer¬ 
tain the intention of the parties is the great object of 
the court.’’ Mauran vs. Bullus, 16 Pet., 528, 534. 

“The purpose of a written agreement is to evidence 
the terms upon which the minds of the parties to it 
meet when they make it. Hence the true end of all 
contractual interpretation is to ascertain that intention, 
and w r hen it is found it prevails over verbal inaccura¬ 
cies, inapt expressions, and the dry words of the stipu¬ 
lation.’’ Car Company vs. Railway, 121 Fed., 609, 
611. 

“Where the language of an agreement is contradic¬ 
tory, obscure, or ambiguous, or where its meaning is 
doubtful, so that the contract is fairly susceptible of 
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two constructions, one of which makes it fair, cus¬ 
tomary, and such as prudent men would naturally ex¬ 
ecute, while the other makes it inequitable, unusual, or 
such as reasonable men would not be likely to enter 
into, the interpretation which makes it a rational prob¬ 
able agreement must be preferred to that which makes 
it an unusual, unfair or improbable contract. (Cita¬ 
tions.) The intention of the parties, when manifest, 
or when ascertained from the written agreement, must 
control and be enforced, unless that intention is di¬ 
rectly contrary to the plain sense of the binding words 
of the agreement. (Citations.)” Rope Company vs. 
Reduction Company, 173 Fed.. 855, 857. 

Even the obligation of a surety, who “is never liable be¬ 
yond the strict terms of his contract,” and which “may not 
be extended by construction or implication,’’ nor “reduced 
or destroyed thereby," “like other contracts, must have a 
rational construction, an interpretation which, while it 
carefully restricts his liability to that which he agreed to 
undertake, does not fail to hold him to that liability which, 
by the plain terms of his agreement, he promised to as¬ 
sume. Written language has the same significance, nnd it* 
meaning must be ascertained by the same rules of law when 
it is found in the contract of a surety as when it appears in 
other agreements. (Citations.)” Bonding Company vs. 
Investment Company, 150 Fed., 17, 24-5. 

See also: 

O’Brien vs. Miller, 168 U. S„ 287, 297. 

United States vs. Stage Company, 199 U. S., 414, 
425. 

Lau Ow Bew vs. United States. 144 U. S., 47, 59. 

Collins vs. New Hampshire, 171 U. S., 30, 34. 

Mellen vs. Ford, 28 Fed., 639, 644-5. 

Interstate Company vs. Board of Commissioners, 
158 Fed., 270, 273. 

United States vs. Hogg, et al., 112 Fed., 909, 912. 
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Reading the language employed by the parties in express¬ 
ing the agreement which they made at the time of signing 
this contract, can there be any doubt that it was intended 
that the appellee should have the right, at any time, on 60 
days’ notice to the appellant, to terminate the lease for the 
purpose of tearing down the building in which the leased 
premises are located, to rebuild it? And that intention, 
shining forth in the language used, we submit, must be given 
effect bv the courts. 


III. 

The contract with the Childs Company contains the fol¬ 
lowing : 


“The party of the second part will take and hold, 
and for and during the above mentioned term (unless 
sooner terminated as aforesaid) and any and every 
extension and renewal thereof will continue to hold the 
above described land and premises, together with the 
improvements to be erected thereon, as hereinafter 
recited, as tenant of the party of the first part”; 

“Upon the commencement of the above mentioned 
term, the party of the second part will tear down the 
building upon the said premises and rebuild the same 
by erecting a building of one or more stories at the cost 
of not less than $25,000; to be constructed and to look 
equally as well as the building at No. 36 West 34th 
Street, in the City of New York, without necessarily 
resembling the said building in general detail, and the 
said party of the second part will protect, save harm¬ 
less and keep indemnified, any and all loss, cost, dam¬ 
age and expense, mechanics’ liens, claims of material 
men, laborers, contractors, sub-contractors, and any 
and every other claimant, including counsel fees, in any 
matter connected with concerned it, or growing out of 
the erection or construction of the building so to be 
erected as aforesaid or the rebuilding thereof as here¬ 
after provided; and will upon demand of the party of 
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the first part, at the time of the signing, sealing and 
delivering of this agreement, or at any time thereafter, 
furnish to the party of the first part good and sufficient 
bonds in the penal sum of $25,000, with surety or 
sureties satisfactory to, and approved by, the party of 
the first part, conditioned for the due and faithful dis¬ 
charge and performance by the party of the second 
part of each and every of the covenants, agreements 
and undertakings upon its part to be performed in this 
agreement set out." 

“Upon the expiration of this lease, by lapse of time or 
otherwise howsoever, the party of the second part will 
promptly surrender and deliver up to the party of the 
first part possession of the leased premises and improve¬ 
ments which shall be erected or placed thereupon in the 
like order or condition in which said premises or im¬ 
provements are at the time when the said building shall 
be completed, ordinary wear and tear, etc., excepted." 

“The party of the second part will at all times 
keep and save harmless and indemnified the party of 
the first part against any and all loss, cost, damage and 
expense, including counsel fees, to which the said party 
of the first part may be in any way subjected, or which 
he may incur, by reason of any act, default or neglect 
of the said party of the second part, its servants or 
agents, in any matter connected with, concerned in or 
growing out of this agreement, the rights and privi¬ 
leges hereby conferred upon the party of the ^second 
part, or the breach or violation thereof, or of any of 
them by the said party of the second part, including 
also the placing in. upon, or about the said premises, or 
the removal therefrom of any fixtures whatsoever, 
trade or otherwise.” 

The appellant contended in the lower courts that, as the 
clause of the agreement already several times referred to, 
provides for the termination of his tenancy in the event that 
the appellant shall “tear down to rebuild,” and as the agree¬ 
ment of lease with the Childs Company shows upon its face 
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that it, and not the appellee, is to tear down the building and 
rebuild, the condition stated in the lease upon which the ap¬ 
pellant’s lease may be terminated, has not happened. 

That the Childs Company’s contract to tear down the 
present building and erect another structure, undertaking to 
protect the appellee in the same manner as any builder with 
whom the appellee might have made a contract would have 
done, the building when erected to become the property of 
the appellee, to be held by the Childs Company as his tenant, 
and, at the expiration of its tenancy, the Childs Company 
to “promptly surrender and deliver up to the party of the 
first part possession of the leased premises or improvements 
which shall be erected or placed thereupon in the like order 
or condition 'in which the said premises or improvements are 
at the time when the said building shall be completed, or¬ 
dinary wear and tear, etc., excepted,” makes that company, 
in tearing down and rebuilding, merely the agent of the ap¬ 
pellee, and its act is the act of the appellee. What difference 
can it make to the appellant whether the building is torn 
down by the Childs Company, and the expense thereof tak¬ 
en into consideration in figuring the rental of the premises, 
or whether the appellee himself places a contract with a 
builder, has the building torn down, and a new structure 
erected, the cost to be added to the rental with 
the Childs Company in consideration thereof? Or, in 
this event, would the appellant still contend that the build¬ 
ing was not being torn down by the appellee, but by the 
builder employed by him for the purpose, and that, for this 
reason, the condition upon which his tenancy might be ter¬ 
minated has not occurred ? That position would be as con¬ 
sistent and as reasonable. 

Appellant cites two cases in this court in support of this 
contention, Albaugh vs. Decorating Company, 14 App. D. 
C., 113, and Langley vs. D’Audigne, 31 App. D. C., 409. 
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In Albaugh vs. Decorating Co., 14 App. D. C., 113, there 
was a lease somewhat similar to the one in the case at bar, 
except that it does not appear from the report that the 
lessee entered into any covenant to indemnify or protect the 
landlord against mechanics’ liens or the like. Contractors 
with the lessee, who had a ninety-nine year lease on what is 
now the Belasco Theatre property, under the terms of which 
lease that building was erected, filed mechanics’ liens against 
the entire fee simple estate, including not only the interest 
of the lessee but that of the lessor as well, and this notwith¬ 
standing the fact that Section 4 of the Act of 1884, under 
which the lien was filed, expressly declared: 

“When a building shall be erected or repaired by a 
lessee, the tenant for life or years, or a person having 
an equitable estate or interest in such building or the 
land on which it stands, the lien created by this Act 
shall only extend to and cover the interest or estate of 
such lessee, tenant, or equitable owner.” 

Mrs. James G. Blaine, the owner of the fee, was made a 
party defendant to the bill, alleging that the contract for the 
work done by the lienors had been made on the part of the 
lessees as her “duly authorized agents,” and “with her 
knowledge and consent.” She was served by publication, 
did not answer, and a decree pro confesso was taken against 
her and made final at the hearing. The testimony taken 
“bore exclusively upon the controversy between the com¬ 
plainant company and the defendants, Albaugh and Painter 
(the lessees), with reference to the character and quality of 
the work done,” and a decree was entered adjudging that 
the complainant had a lien on the whole and entire estate, 
including not only the leasehold interest, but also the fee 
simple interest of Mrs. Blaine, and ordering that, if the 
amount found to be due should not be paid within twenty 
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days, the property should be sold, and if the proceeds of sale 
should be insufficient to pay the lien, the decree should stand 
as a personal judgment not only against Albaugh and 
Painter, but against Mrs. Blaine as well. This decree was 
reversed with directions to dismiss the bill as to Mrs. Blaine, 
the court saying: 

“We are unable to find any ground upon which any 
decree in the premises against Mrs. Harriet S. Blaine 
can be sustained. The allegation of the bill of com¬ 
plaint that Albaugh and Painter acted as her agents is 
positively denied by them in their answers; and if the 
allegation is to be regarded as the assertion of a matter 
of fact, there being no testimony whatever in support 
of it and not even the pretense of testimony, it must be 
regarded as conclusively disproved by the answers. 
* * * If, on the other hand, the allegation of the 

bill is intended to be the assertion merely of an in¬ 
ference of law from the relation of lessor and lessee, 
subsisting between Mrs. Blaine, on the one side, and 
Albaugh and Painter, on the other, and the covenant 
in the lease for the erection of a building by the lessee 
to become the property of the lessor at the end of the 
lease, without charge to her, the proposition is wholly 
untenable. The lease is not given in the record; and 
we may therefore presume that there is nothing that 
would aid the complainant’s contention other than the 
covenant which has been cited. But '.his covenant in¬ 
volves no theory of agency, but quite the reverse. The 
parties to the lease dealt with each other, not as prin¬ 
cipal and agent, but practically as adverse parties. To 
hold that a lessor, covenanting with a lessee for the 
security of his interest under the lease, the payment of 
rent, probably, should construct a building upon the 
land in place of one to be demolished, would therebv 
and by virtue of such a covenant make the lessee his 
agent and bind himself personally, as well as his prop¬ 
erty , for the contracts of the lessee in the performance 
of the covenant, seems to us to be wholly without war- 
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rant either in law or in reason. * * * Certainly no 
such liability is imposed, or sought to be imposed, by 
our mechanics’ lien law.” 

In view of Section 4 of the mechanics’ lien law, above 
quoted, the relation of lessor and lessee, of course, could 
not, for the purposes of enforcing a mechanics’ lien, which 
was the only question there considered, create the relation 
of principal and agent. And the language of the court, just 
quoted, clearly demonstrates that it was intended thereby to 
do no more than was specifically done, namely, to hold that, 
under the special facts of that particular case, the lessor did 
not ‘‘make the lessee his agent and bind himself personally, 
as well as his property, for the contracts of the lessee in the 
performance of the covenant.” 

In Langley vs. D’Audigne, 31 App. D. C., 409, there 
was a five-year contract of lease, and the lessee made cer¬ 
tain changes and alterations in the premises, the contractors 
who did the work filing mechanics’ liens therefor. The 
court, quoting and reaffirming Albaugh vs. Decorating Co., 
and quoting Section 4 of the mechanics’ lien law above 
stated, said further: 

“Section 4 of our statute, quoted above, meets the 
conditions here by expressly limiting the lien made by 
a lessee or tenant for life or years, tp his interest only 
in the property improved. In Maryland, in a case 
where the contract was very much like the present one 
in substance, and under a clause of the statute quite 
similar to Sec. 4, supra, it was held that the mechanics’ 
lien for material furnished for the erection of buildings 
under the terms of the lease attached to the interest of 
the lessee only. (Citation.)” 

The total dissimilarity of these cases from the one at bar 
must be evident without an extended discussion. The 
present case involves no question as to the construction of 
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the mechanics’ lien or any other statute. It is not con¬ 
cerned with the liability of any person for the work which 
is to be done by the Childs Company in erecting the build¬ 
ing which it has undertaken to put up. In this connection, 
it deals solely with the question whether the demolition and 
reconstruction of the building by the Childs Company is such 
a “tearing down to rebuild’’ as comes within the contempla¬ 
tion and terms of the appellant’s contract. And we may once 
again inquire, of what moment can it be to the appellant 
whether the appellee himself makes the detail contracts for 
this work, or has it done in the manner in which he has 
undertaken to have it performed ? 

Were anything more necessary to show the utter inap¬ 
plicability of the two cases cited by the appellant to the facts 
of the present case, it would seem to be conclusively suf¬ 
ficient to recall that the language of courts in their opinions 
is to be understood and taken as limited not only to the point 
specifically considered, but to the facts of the particular case 
in the decision of which that language is used. 

“Broad expressions in an opinion are to be taken in 
the light of the facts of the case in which they were de¬ 
livered.” Paolucci vs. United States, 30 App. D. C., 
217, 222. 

“That expression in the opinion must be considered 
in the light of the facts of the case, which are quite 
different from the facts in this case.” Brunthaver vs. 
Talty, 31 App. D. C., 134, 137. 

See, also, Carroll vs. Lessee of Carroll, 16 How., 275, 
286; Pollock vs. Loan & Trust Co., 157 U. S., 429, 574-5; 
Harriman vs. Northern Securities Co., 197 U. S., 244, 291; 
Wetmore vs. Karrick, 205 U. S., 141, 155; Buchanan vs. 
Macfarland, 31 App. D. C., 6. 
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It is accordingly submitted that, in tearing down and re¬ 
building, in accordance with its lease, the Childs Company 
will act in substance and effect merely as the agent of the 
appellee, and that the contract with it is in strict accordance 
with the terms of the lease between the appellant and ap¬ 
pellee. 

IV. 

Apparently realizing the futility of the objections thus far 
considered, the appellant endeavors to bolster up his defense 
by injecting into his affidavit the assertions that, the day be¬ 
fore executing the lease, he inquired of the appellee the terms 
upon which the premises could be leased, explained the nature 
of the business he desired to conduct, and stated that, as he 
expected to advertise extensively, to open a manufacturing 
plant on a small scale, and to expend a large sum of money 
to properly equip the premises for his business, he desired 
a lease for at least five years, which the appellee 
declined to give him, proposing a three-year lease, 
to which the appellant agreed; that he then paid 
$100 in cash, as the first month’s rent, and returned to sign 
the lease the following day, when it was executed; that, 
upon reading it over as best he could, it was made known to 
him for the first time that he might be required before the 
expiration of its full term, to vacate the premises, upon the 
conditions already quoted; that he is a native of the King¬ 
dom of Greece, not thoroughly familiar with the English 
language, especially legal phrases, and did not fully 
understand the meaning of all the words used in the said 
paragraph, and the methods of expression contained there¬ 
in; that, after reading said paragraph, he explained to the 
appellee that by reason of the great expense already re¬ 
ferred to, to which he would be put in connection with ad¬ 
vertising, etc., he could not afford to accept the lease if there 
was any possibility of having to give up the premises with- 
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in the three years, and in that case he would decline to sign 
it, and he requested the appellee to explain to him the mean¬ 
ing and intention of the words and provisions contained in 
said paragraph, which he did, stating that the only condi¬ 
tions upon which he could be required to vacate were, a 
change of title to some other owner, who should be un¬ 
willing for him to remain on the premises, or if the ap¬ 
pellee should tear down to rebuild; that appellee had no idea 
of tearing down to rebuild within three years, and if he 
should do so, he would let appellant occupy such part of 
the new building as might be required for his business dur¬ 
ing the remainder of the full term; that appellee assured 
him that this provision was a general one which had been in 
all leases for the property for 20 years, and there had been 
no change made in the property during that time, and he 
had no idea of either selling the property or tearing it down 
to rebuild within three years; that appellant was led to be¬ 
lieve, and does believe, from the statements so made, ihat 
the provisions so made relate solely and entirely to the owner 
of the property, and do not relate to and were not intended 
for the advantage of any subsequent tenant or tenants, and 
the idea of his being called upon to vacate to make room for 
another tenant who might desire to tear down to rebuild 
was entirely contrary to his understanding of the intention 
or meaning of the provisions as explained to him, and that, 
appellee having put this construction upon the lease, ap¬ 
pellant is advised and believes he is bound thereby. 

He understood enough about the language of the lease, 
upon reading it, without any explanation being given or 
asked, to realize, that he might have to vacate within three 
years; and the explanation given was, according to his own 
statement, not that he would not be required to vacate within 
three years, but that this clause had been in all leases of the 
property for 20 years past, and that appellee then had no in- 
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tention of selling the property within three years or of 
tearing down to rebuild, but that appellee was unwilling to 
preclude himself from doing so, and insisted upon the clause 
being inserted in the lease, and it was inserted. The ap¬ 
pellant signed the lease with the admitted knowledge on his 
part of the possibility that he might have to vacate within 
three years, even though,, according to his affidavit, he had 
informed the appellee that “he could not afford to accept 
the lease if there were any possibility of his having to give 
up the premises before the expiration of the full term of the 
lease, and in case there was he would have to decline to sign 
the lease.” (Record, p. 18.) He admits that he did 
sign the lease, and that he knew when he signed it that there 
was a possibility that he might have to give up the premises 
before the expiration of the full term of the lease. 

The appellant apparently does not deny the appellee's 
right to put him out of the premises, to retake possession, to 
tear down the building and to rebuild, but, at most, he con¬ 
tends that, should the appellee do this, he ought 
to allow the appellant to occupy such part of the new build¬ 
ing as might be required for his business for the remainder 
of his three-year term. He does not state that he has ap¬ 
plied to the appellee or to the Childs Company for permis¬ 
sion to do so, that this permission has been denied him, or 
that the Childs Company will not permit him to occupy the 
part he desires when the building is completed, for the re¬ 
mainder of his term. Even though he should stand upon 
this contention, and it should be found he was justified in 
doing so, in the absence of such a showing, he is out of court 
at this time. At most, he can surrender the premises, allow 
the building to be tern down and rebuilt, make the demand, 
and have it granted or refused as the case may be, and, in 
the latter alternative, bring his action for such damages as 
he may be entitled to. All this is upon the assumption that 
the statements referred to are properly in the record. In 




reality, they have no place in the affidavit, and cannot be con¬ 
sidered by the court, without entirely abrogating the parol 
evidence rule. 

“All this is irrelevant matter. The written contract 
merged all previous negotiations, and is presumed, in 
law, to express the final understanding of the parties. 
If the contract did not express the true agreement, it 
was the claimant’s folly to have signed it. The court 
cannot be governed by any such outside considerations.” 
Brawley vs. United States, 96 U. S., 168; Simpson vs. 
United States, 172 U. S., 372, 379; Mellen vs. Ford, 
28 Fed., 639, 644-5. 

“It is enough to say that the claim based on this 
controversy flies in the face of the contract.” Simpson 
vs. United States, 199 U. S., 397, 398. 

This court, in Slater vs. Van Der Hoogt, 23 App. D. C., 
417, has held, in a suit on a written instrument, purporting 
to embody the entire transaction, and containing no such 
ambiguity as would warrant the introduction of parol evi¬ 
dence under any established exception to the rule which ex¬ 
cludes such evidence in explanation or contradiction of the 
terms of the written instrument, that an affidavit of de¬ 
fense is insufficient which does not deny its execution but 
seeks to explain its recitals. 

“It is equally well settled, as a rule of evidence, in 
courts of equity as well as in courts of law, that parol 
evidence is inadmissible to contradict, or substantially 
vary the legal import of the written agreement. And 
this rule is founded on sound principles of reason and 
policy as well as on authority.” Sprigg vs. Bank, 14 
Pet., 201, 206. 

‘This is a matter both of principle and policy: of 
principle, because such instruments are in their nature 
and origin entitled to a much higher degree of credit 



30 


than parol evidence; of policy, because it would be at¬ 
tendant with much mischief if these instruments, upon 
which men’s rights depend, were liable to be impeached 
by loose, collateral evidence.” Assurance Company vs. 
Building Association, 183 U. S., 308, 318. 

The plain, undisguised attempt is both to contradict and 
to add to the written contract by parol, by the addition of 
a stipulation which it does not contain, namely: that, if the 
lessor should tear down and rebuild, the term should not 
end as the written contract provides it should do, but should 
continue, in the new building, to the full end of the three 
years. 

It is accordingly respectfully submitted that no error has 
been assigned by the appellant according to the rule of the 
court, and the record should not therefore be opened; and 
that, not only is there no such plain error in the record as 
to justify the court in exercising its option reserved by the 
rule to examine the case, but that the judgment appealed 
from was right and proper, in accordance with the law and 
justice of the case, and should be affirmed. 

Respectfully, 

J. J. Darlington, 

W. C. Sullivan, 
Attorneys for Appellee. 










IN THE 


Court of AppralB.Siatrirt of Columbia 

October Term, 1912. 


No. 2430. 


Sylvanus A. Nicolopole, Appellant, 


vs. 

Thomas B. Love, Appellee. 


MOTION TO DISMISS OR AFFIRM, AND BRIEF IN 

SUPPORT THEREOF. 


Now comes the appellee and moves to the Court to dis¬ 
miss the appeal herein, or to affirm the judgment appealed 
from, for the reasons following: 

1. Errors are not assigned according to the rule of this 
Court. 

2. There is no specific assignment of any error relied 
upon. 

3. The appeal is captious and frivolous. 

4. The appeal could have been taken for no purpose 
other than that of delay. 

J. J. Darlington, 

W. C. Sullivan, 
Attorneys for Appellee. 
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To Messrs. C. C. Calhoun and J. Barrett Carter, 
Attorneys for Appellant. 

Please take notice that on Monday, the clay of Oc¬ 
tober, 1912, at ten o’clock A.M., or so soon thereafter as 
counsel can be heard, we shall submit the foregoing motion 
to the Court, for its action. 

J. J. Darlington, 

W. C. Sullivan, 
Attorneys for Appellee. 

Service acknowledged this 16th day of October, A. D. 
1912. 

C. C. Calhoun, 

J. Barrett Carter, 
Attorneys for Appellant. 

BRIEF IN SUPPORT OF MOTION. 

Statement of Facts. 

The appellee commenced a landlord and tenant proceed¬ 
ing against the appellant in the Municipal Court of the 
District of Columbia to recover possession of the premises 
known as the first floor store at 1427 Pennsylvania Ave¬ 
nue, Northwest, Washington, D. C., and recovered judg¬ 
ment. Appellant appealed to the Supreme Court of the 
District of Columbia. Upon the docketing of the appeal 
from the Municipal Court, the appellee filed his affidavit 
under Rule 19, and the appellant filed what purported to 
be his affidavit of defense. On motion duly made, judg¬ 
ment was entered in favor of the appellee and the present 
appeal resulted. The detailed facts of the case are set out 
at pp. 2-6 of the brief heretofore filed in this cause by 
the appellee, and he respectfully requests that, should the 
Court deem it material to consider those facts upon this 
motion, it will make reference to the brief already filed. 
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The appellant has made four assignments of error, in 
substance as follows: 

That the Court erred in holding the affidavit of the ap¬ 
pellee sufficient to entitle him to judgment, and in render¬ 
ing the judgment; in holding the appellant’s affidavit of 
defense insufficient; in granting the motion for judgment, 
and in not overruling the motion for judgment. 

Argument. 

The Rules of this Court provide: 

“There shall be filed in the Court below, and the 
same shall be included in the transcript of record, an 
assignment of errors relied upon by appellant, sepa¬ 
rately and specifically stated.” (Rule V, Section 8.) 

“Errors not assigned, according to the Rule of this 
Court, will be disregarded, though the Court, at its 
option, may notice and pass upon a plain error not 
assigned.” (Rule VIII, Section 5.) 

We respectfully submit that the assignments of error 
made by the appellant are not so specifically stated as to 
constitute a compliance with the rule of the Court, and 
should accordingly be disregarded. This would leave noth¬ 
ing for the consideration of the Court, and require that 
the appeal be dismissed, or, else, that the judgment appealed 
from be affirmed. 

The purpose of the rule is well known, being, that the 
appellant shall state the several points he intends to present 
to the court, in order that the court and the appellee may 
be promptly advised, without being compelled to dissect 
appellant’s brief for the purpose, of the exact points of law 
intended to be presented in this court. How much more 
information does this assignment give than if the appellant 
had merely assigned: “The court erred in giving judg- 
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ment for the plaintiff?” Indeed, this is what the assign¬ 
ment amounts to, and the four assignments only state the 
same thing in different forms. 

These assignments are insufficient, tested by the adjudi¬ 
cations of any or of all courts having similar rules of 
practice. 


“The object of setting forth assignments of error 
is, to apprise the opposite counsel and the court of the 
particular legal points relied upon for the reversal of 
the judgment of the trial court.” Doe vs. Mining 
Company, 70 Fed., 455, 461; United States vs. Fer¬ 
guson, 78 Fed., 103. 

“That the finding, instead of being in favor of one 
party, should have been in favor of the other, affords 
no ground for review” (Smith vs. Trust Co., 12 
App. D. C., 192, 197), even when made the basis of 
an exception. With how much greater force is this 
rule to be applied to assignments of error? 

“It is merely ‘for errors and defects apparent on 
the face of the record.’ This is too general.” Hart¬ 
man vs. Ruby, 16 App. D. C., 45, 59. 

An assignment “that it was error to pass any de¬ 
cree in favor of the complainant” this court has “re¬ 
peatedly held, is too general.” Investment Co. vs. 
Sydnor, 19 App. D. C., 89, 95. 

“There are six assignments of error, the first of 
which may be dismissed from view, as it simply avers 
that the Court of Appeals erred in affirming the judg¬ 
ment of the trial court, without any specification of any 
particular error committed.” Railway vs. Archibald, 
170 U. S., 665, 668; Railway Company vs. Ives, 144 
U. S., 408, 415. 

“The only assignment of error other than those re¬ 
specting the construction of the treaty, are that the 
court erred in discharging the defendant, that it erred 


•# 


5 


in not ordering him back into the custody of the Mar¬ 
shal, and that it erred in not dismissing the writ. The 
assignments do not comply with the rule, as they do 
not set out particularly the error intended to be urged.” 
United States vs. Lee Yen Tal, 113 Fed., 465, 467. 

“The first, second, third, sixth and ninth of these 
assignments are not as specific as required by our rule, 
and, in substance, amount to no more or less than that 
the Circuit Court erred in deciding the case for com¬ 
plainant, instead of for defendant.” Railway Com¬ 
pany vs. Board of Commissioners, 87 Fed., 594, 606. 

“An assignment cannot be good, under this rule, if 
it is necessary to look beyond its terms, to the brief, 
for a specific statement of the question sought to be 
presented.” Coal Company vs. Loan and Trust Com¬ 
pany, 63 Fed., 891. 

In the case at bar, not even by looking beyond the terms 
of the assignments of error, to the brief, is it possible to 
find a specific statement of the question sought to be pre¬ 
sented. A most painstaking examination of the brief, 
from cover to cover, fails to reveal any such specific 
statement. 

“In a word, the assignment of errors does not con¬ 
vey the slightest information as to the nature of the 
errors complained of. For any legal purpose they are 
worth no more than blank paper. (Citations.)” 
Township vs. Insurance Company, 70 Fed., 225. 

See, also: 

Stevens vs. Gladding, 19 How., 64. 

Craig vs. Dorr, et al., 145 Fed., 307. 

Hart vs. Bowen, 86 Fed., 877, 882. 

United States vs. Ferguson, 78 Fed., 103. 

“It is manifest the rules of this court designed to 
regulate the prosecution of appeals to it, have not 
been observed. The rules of court for the regulation 
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of its practice and the orderly transaction of business 
therein are indispensable, and all courts of record 
have an inherent power to make such rules. * * * 

These rules would be but of varying force, and of 
little value either to the court or suitors, and conse¬ 
quently very imperfect regulations of the subject, if 
their limitations and provisions could be dispensed 
with upon any and all occasions when circumstances 
might show a possible hardship to the party who had 
failed to observe the requirements of the rules, 
whether such failure be occasioned by mistake, over¬ 
sight, or otherwise. But these rules, so long as they 
remain unrescinded, cannot be dispensed with by the 
court to meet any apparent hardship of any particular 
case, in the absence of fraud. They have the force 
of law, and are binding upon the court, and upon the 
suitors and those who represent suitors. This is the 
principle that prevails generally in the courts of this 
country.’’ Roth vs. District of Columbia, 18 App. 
D. C./547, 550-1. 

That the assignment of errors filed in the case at bar is 
wholly insufficient would seem to be too clear to justify 
further comment. 

It is accordingly respectfully submitted that, because 
errors have not been assigned according to the Rule of this 
Court, the appeal should be dismissed, or the judgment 
appealed from affirmed. 

Respectfully, 

J. J. Darlington, 

W. C. Sullivan, 
Attorneys for Appellee. 
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LEE’S MOTION TO DISMISS OR AFFIRM. 


The appellee has moved to dismiss the appeal herein, or 
to affirm the judgment appealed from, and has assigned 
four reasons; but, as his argument is directed almost en¬ 
tirely to his first and second reasons, which are, first, that 
errors are not assigned according to the rules of this court, 
and, second, that there is no specific assignment of any error 
relied upon, we shall confine this brief to a discussion of 
these two points. 

The record in this case shows that the case was heard in 
the court below on affidavits filed under what is known as 
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Rule 19 of the Supreme Court of the District of Columbia, 
and on the 19th day of April, 1912, judgment was rendered, 
on motion of appelieejand in his favor, “for want of a suffi¬ 
cient affidavit of defense under Rule 19” (R., 19). 

Rule 19 of the Supreme Court of the District of Columbia 
is as follows: 

“Within ten days after the docketing of an appeal 
from a judgment of the municipal court in a land¬ 
lord and tenant proceeding and the service of the 
summons upon the appellee or the entering of his 
appearance in the cause, the plaintiff or his agent 
may file an affidavit setting out the grounds upon 
which he claims possession of the premises described 
in the complaint. A copy of such affidavit shall be 
served upon the defendant or his attorney of record 
and the plaintiff shall he entitled to a judgment 
against the defendant for possession of the property 
described in the complaint and costs unless the de¬ 
fendant shall within ten days after service of copy of 
said affidavit file an affidavit of defense denying the 
right of the plaintiff to the possession of the prop¬ 
erty in question and specifically stating in precise 
and distinct terms the grounds of his defense, which 
must he such as would, if true, be sufficient to de¬ 
feat plaintiff’s recovery.” 


Errors are assigned to the ruling of the court below as 
follows (R., 20): 


I. 


“In holding the affidavit of plaintiff filed on March 
14, 1912, sufficient under Rule 19 of the Supreme 
Court of the District of Columbia to entitle plaintiff 
to judgment for possession, and in rendering judg¬ 
ment for plaintiff for possession.” 

n. 


“In holding the affidavit of defendant filed on 
March 25, 1912, an insufficient defense to plaintiff’s 
affidavit under Rule 19 of the Supreme Court of the 
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District of Columbia, and denying defendant’s right 
to trial by jury. 

III. 

* 

“In granting plaintiff’s motion for judgment filed 
April 4, 1912. 

IV. 

“In not overruling plaintiff’s motion for judgment 
filed April 4, 1912, and in not entering judgment 
for the defendant.” 

ARGUMENT. 

It is difficult to conceive how errors could have been more 
specifically assigned in this case. If, in considering this 
<*ase, me court should find that any port of appellee’s affi¬ 
davit was sufficient to entitle him to judgment under said 
Rule 19, and that no port of appellant’s affidavit set up a 
sufficient defense to plaintiff’s claim, then the judgment 
below should, of course, be affirmed. But in order to a T rive 
at this conclusion the court must of necessity examine the 
plaintiff’s affidavit in its entirety and the defendant’s affi¬ 
davit in its entirety. The court below rendered no opinion, 
stated no reasons why the judgment was entered for the 
appellee, and what particular part or paragraph of the ap¬ 
pellee’s affidavit the court found to be sufficient, we are, of 
course, unable to state. 

We do not believe the rule of this court requiring assign¬ 
ments of errors requires that the record should be encum¬ 
bered with redundant and irrelative assignments which 
could serve no useful purpose. 

The rule in question is substantially the same as Rule 11 
of the United States Circuit Courts of Appeals, and it is to 
decisions on this rule that we must look to determine 
whether or not the assignments of error are sufficient in 
this case. 
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Mr. Frank 0. Loveland, clerk of the United States Circuit 
Court of Appeals for the Sixth Circuit, in his recent work,, 
“Appellate Jurisdiction of Federal Courts/’ gives, on page 
776 of his work, a form of assignment of errors in a case in 
which verdict was directed bv the court,as follows: 

“First. Said court erred in sustaining the motion 
made by counsel for defendant in error, that the' 
court directed the jury to return a verdict in its 
favor made upon the conclusion of the introduction 
of all the testimony introduced upon the trial of 
the case. 

“Second. Said court erred in charging the jury to 
return a verdict for the defendant. 

‘ Third. Said court erred in not submitting for 
determination the issues between the parties, to the 
jury/’ 

This ease is analogous to the above in that the court de¬ 
clined to permit a trial by jury, which is one of the errors 
assigned in this case, and which we might say has been over¬ 
looked entirely by counsel for appellee in their briefs,and 
in their statement of the errors assigned. 

“In the interest of brevity and clearness, it is to be 
observed that the assignment of error in this record 
contains much redundant and irrelevant matter. 
The first specification is that the ‘court erred in deny¬ 
ing defendant’s motion at the conclusion of all the 
evidence to instruct the jury to find a verdict for the 
defendant.’ That would have been enough, because 
it states succinctly just what action is alleged to have 
been erroneous. But there follows a statement at 
length of four reasons why the motion should have 
been sustained. They constitute a good brief, but in 
the assignment of error are irrelevant.” 

Atchison, T. & S. F. R. R. Co. vs. Myers, 76 
Fed., 443 (444). 

“The essential point of the court’s charge to the 
jury was the direction to find the issues for the 
defendant, the other parts being simply explanatory 
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of the reasons for that action; and the exceptions 
saved and the specifications of error, being both 
aimed directly at that point, cannot be said to be 
indefinite or uncertain.” 

Leslie vs. Standard Sewing Machine Co., 98 
Fed., 827 (828). 

Again referring to Loveland’s “Appellate Jurisdiction of 
Federal Courts,” we find at page 781 a form of assignment 
of errors to a judgment sustaining a demurrer to a peti¬ 
tion, as follows: 

“ First. The court erred in holding and deciding 
* that the petition of plaintiff did not state facts suffi¬ 
cient to constitute a cause of action against the de- 
' fendant. . 

“Second. The court erred in sustaining the de¬ 
murrer of the defendant to the petition of the 
plaintiff. 

“Third. The court erred in rendering judgment 
against this plaintiff upon the sustaining of the de¬ 
murrer of defendant. 

“Fourth. The court rendered judgment against 
this plaintiff, where a judgment ought to have been 
rendered in favor of the plaintiff and against the 
defendant.” 

“The petition is in one count and the demur¬ 
rer general. The assignment of error is that ‘the 
• court erred in overruling defendant’s demurrer to 
the ]>etition.’ It is urged that the assignment of error 
. is not sufficiently specific to entitle it to consideration. 
Tt is difficult to see how* the error complained of 
could be more definitely pointed out. There is but 
a single cause of action stated, and a single ground 
for the demurrer. If the assignment is to be made 
so as to more particularly show T the error, it seems to 
us it must be by stating the reasons why the ruling 
was erroneous, and that is not the province of an 
assignment.” 

Sneer and Holfond vs. Stutz, 93 Iowa, 62 

• ( 66 ). 


6 


‘‘The record nowhere discloses that any specific 
legal question was ruled by the judge, or that any 
decision of fact was made except that announced in 
the general judgment disposing of the fund. * * * 

The assignment of error is as specific as the nature 
of the case admits of. It is as definite and particular 
as any ruling that appears to have been made by the 
court, and we see not how it could have been more 
specific without going into argument.” 

Holst vs. Bn mis, 79 Ga., Ill (114). 


See also: 

Emerson vs. Eldorado Ditch Co., 18 Mont., 247. 
Williams vs. Williams, 115 Iowa, 520. 

It is respectfully submitted that in assigning errors in 
this case approved forms and precedents were followed, and 
from the nature of the case the errors assigned are as specific 
as possible. The record before the court consists of two affi¬ 
davits and the judgment of the court thereon, and no ques¬ 
tions as to the admission or rejection of evidence, or to the 
ruling of the court in reference thereto, are in this case. 

The cases cited by counsel for appellee in support of the 
motion to dismiss have no possible relevancy to this case. 

Take, for instance, the case cited by appellee of Township 
vs. Insurance Com pan a, 70 Fed., 225. The assignments of 
error in that case were as follows: 

“Comes now the defendant, and assigns the fol¬ 
lowing errors against the plaintiff in this action: (1) 
Errors of law occurring at the trial, and duly excepted 
to bv the defendant. (2) The court erred in ad¬ 
mitting testimony by the plaintiff, which was ob¬ 
jected to and duly excepted to by the defendant. (8) 
The court erred in refusing to permit evidence to be 
introduced duly offered by the defendant. (4) The 
verdict is contrary to law. (5) The verdict is not 
supported by the evidence. (6) The court erred in 
instructing the jury to find a verdict for the plaintiff. 
(7) The court erred in rendering judgment for the 
plaintiff in this case.” 





The court said, page 226: 

“These assignments bring nothing to the attention 
of this court. The fifth assignment—that the ver¬ 
dict is not supported by the evidence—cannot be 
noticed, because the defendant did not ask at the 
close of the whole evidence for a peremptory instruc¬ 
tion for a verdict in its behalf.” 

In this case it seems testimony had been taken and it was 
not apparent that the record contained all the evidence in¬ 
troduced at the trial, and the court very properly held that 
the assignments of error were not sufficient. 

Motion was made in the court below by appellee to dis¬ 
miss the appeal from the municipal court, and we are not 
surprised to find him fighting so desperately in this court 
to prevent a hearing of the case on its merits. 

This case is one of considerable importance, and we be¬ 
lieve a glance at the record must convince the court that, the 
appeal was not taken for the purpose of delay, but because 
the appellant believes, according to the law of the land, 
he is entitled to the possession of the premises in question 
to the end of the term for which they were leased to Hm, 
and that the judgment of the court below to the conti ary 
was erroneous. 

Respectfully submitted, 

C. C. CALHOUN, 

J. BARRETT CARTER, 

Attorneys for Appellant. 
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